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Abstract 
Charter schools can increase educational equity by expanding schooling options to 
disadvantaged students, allowing such students to choose schools outside their often racially 
isolated neighborhoods.  Students and parents can also choose charter schools to further sort and 
isolate themselves by race and achievement, however.  This study uses empirical approaches to 
explore racial isolation and sorting patterns, including whether racial and achievement self-
sorting exist in Delaware‘s charter schools, and legal approaches concerning how to address 
potential racial isolation concerns.  Delaware has a long history of racial isolation in its schools, 
highlighting the importance of this analysis. 
The empirical portion of this study investigates whether charter schools in Delaware 
provide a mechanism for student self-sorting.  It analyzes the transfer patterns of students with 
certain characteristics as they switch from traditional public schools (TPSs) to charter schools 
and vice versa.  Using longitudinal student-level data, this study tracks each student who 
switched from TPSs to charter schools and vice versa, to identify the specific TPSs and charter 
schools that each student attended.  It examines the racial compositions and achievement levels 
of students‘ previous TPSs and their charter schools to determine whether students are moving to 
iv 
 
 
 
schools with a higher proportion of their own race or higher (or lower) scoring students than the 
schools they left.   
The outcomes suggest that students are switching to charter schools with more of their 
own race.  In addition, non-minority students transfer to higher performing charter schools while 
minority students move to lower performing charters.  In light of these results, this dissertation 
continues with a legal analysis that provides charter schools and policymakers with guidance on 
how they can alleviate racial isolation concerns, informed by the recent Supreme Court decision 
in Parents Involved in Community Schools v. Seattle School District No. 1 (2007), which struck 
down race-conscious plans in Seattle and Louisville.  It also investigates the enrollment practices 
of charter schools in Delaware, which may be hindering attempts to reduce racial isolation. 
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CHAPTER I 
INTRODUCTION 
Beginning with Brown v. Board (1954), litigators have tried to address the problem of 
racial isolation in Delaware, arguing the unconstitutional denial of equal protection arising from 
racially isolated schools.  In 1975, the U.S. District Court in Evans v. Buchanan instituted 
desegregation orders, which led to the busing of Delaware students from predominantly Black 
urban districts to predominantly White suburban districts and vice versa.  Two decades later, in 
1996, New Castle County (NCC) in Delaware was declared ―unitary‖ – i.e., in compliance with 
the desegregation order and no longer operating a dual system (Orfield & Lee, 2005a; Wolters, 
1995).  Also in 1996, Delaware charter legislation allowed students to use the charter school 
option to move to other schools – including those in which their race was disproportionately 
represented. 
In 2000, the Delaware General Assembly passed the Neighborhood Schools Act (NSA), 
essentially dismantling the busing orders by requiring several Delaware districts to create plans 
assigning students to the schools closest to their homes without regard to the racial composition 
of the schools (Del. C. Ann. tit. 14, § 223).  By January 2008, the Delaware State Board of 
Education (DSBOE) had approved NSA assignment plans in all districts, evidencing a shift in 
Delaware‘s commitment from diversity1 to parental choice and neighborhood schooling.  
Public policy scholars have asserted that these NSA plans will predictably result in 
increased racial isolation and inner-city students in Wilmington attending predominantly 
minority high-poverty schools with deteriorating facilities (Ware, 2002; Ware & Robinson, 
                                                          
1
 In this dissertation, diversity is defined as the condition of having a varied student composition based on many 
factors (often but not exclusively race) to achieve educational or other social benefits.  
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2009).  In fact, the data analyzed for this study show, for instance, that after the NSA terminated 
busing in Wilmington‘s Christina School District in 2008, the number of hyper-segregated2 
traditional public schools (TPSs) in this district increased substantially.  That is, from 2005-06 to 
2007-08, the Christina School District did not have any TPSs that served less than 10% of one 
race, but five TPSs became hyper-segregated in 2008-09. 
This study analyzes whether racial and achievement self-sorting exist in Delaware charter 
schools, which is especially important because this state has made many attempts to eliminate 
longstanding racial divisions in its schools.  It uses longitudinal student-level data to follow 
individual students to understand the differences in student body compositions between the 
schools that they left and entered to see if as a whole, families are choosing charters with a 
population in which their race predominates.  It also examines whether chosen charters are those 
with a disproportionate number of high (or low) scoring students.  Using Delaware as a case 
study, this dissertation then proceeds with a legal analysis of race-conscious plans (RCPs) that 
other states have used, or that have otherwise been proposed, to address racial isolation in charter 
schools.  This analysis is shaped, in part, by the recent Supreme Court decision in Parents 
Involved in Community Schools v. Seattle School District No. 1 (PICS) (2007), which struck 
down RCPs in Seattle and Louisville.  
The examination of charter schools and racial isolation is also salient because the charter 
school movement was created, in part, to expand educational choices, especially for those 
assigned to low-performing, under-resourced neighborhood schools (Bulkley & Fisler, 2003; 
Nathan, 1996).  In Delaware as in other states, however, these choices may also be made by 
                                                          
2
 ―Hyper-segregated‖ schools are defined as schools that serve a minority or white percentage of 90% or higher 
(Frankenberg, Siegel-Hawley, & Wang, 2010). 
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privileged students who enroll in charter schools to avoid such low-performing, low-income 
students.  Increased choices in education may further isolation by race and achievement, thereby 
intensifying inequities in education.  The link between segregation and inequity dates back most 
prominently to Brown v. Board (1954), where the Supreme Court concluded that separate 
education facilities are inherently unequal.  For the most part, research has shown that minority 
students in desegregated schools are at an academic advantage (Crain & Mahard, 1983; Harris, 
2006; Linn & Welner, 2007; Mickelson, 2003; Schofield, 1995).  More specifically, some studies 
show that desegregated schools improve the achievement of Black students without harming the 
achievement of White students (Borman et al., 2004; Hanushek, Kain, & Rivkin, 2006).    
Isolation by race and achievement may occur in charter schools if families are self-
sorting based on racial compositions and achievement levels of schools (e.g., selecting charters 
with more students of their own race or high (or low) scoring students).  Racial isolation may 
result if students tend to switch to charter schools with a higher percentage of their own race, 
while students transferring to diverse charter schools or schools with a lower percentage of their 
own race may have an opposite effect.  Along these lines, if students generally move to charter 
schools that serve students scoring higher (or lower) than those in the TPSs the switchers left, 
then students of similar achievement levels may be clustered in these schools.  If students are 
switching to charter schools with students of different achievement levels, then they may 
experience a decrease in achievement stratification.   
Definition of Racial Isolation  
Most scholars use one of two definitions when determining whether a school is racially 
isolated (Rossell, Armor, & Walberg, 2002).  The first approach designates a school as racially 
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isolated if it does not enroll a certain percentage of each race.  This percentage, labeled as a 
―critical mass,‖ can be defined as the threshold percentage of students of each race required to 
attain diversity benefits.  Given that some scholars regard 20% of a racial group as a critical 
mass, schools with less than this percentage can be considered racially isolated.  
The second approach determines if a school is racially isolated based on whether its racial 
composition reflects the racial composition of its surrounding district – i.e., if a school‘s racial 
composition is not within a certain percentage of its district‘s racial composition, then it is 
deemed racially isolated.  Further analysis of these racial isolation definitions, including a 
discussion of the specific context of Delaware, is provided in Chapter 5.    
Overview of the Charter School Movement 
Unlike most TPSs, charter schools have the potential to avoid racial isolation by 
transcending district and neighborhood boundaries to enroll students (Frankenberg, Siegel-
Hawley, & Wang, 2010).  Charter schools enroll students based on family choices, rather than 
neighborhood assignments.  They are public schools, bound by the First Amendment‘s 
prohibition against religious teaching, that may be exempt from some of the regulations that 
apply to TPSs.
3
  With this autonomy, charter schools are, theoretically at least, held accountable 
for performance by the threat of closure and by parental choice (Garn & Cobb, 2001).  
Furthermore, such autonomy provides room for innovative curricular and instructional 
approaches (Bulkley & Fisler, 2003).  
Even though charter schools are still a relatively new innovation, they are expanding in 
numbers, visibility, and influence – not only in Delaware, but across the nation.  Since the early 
                                                          
3
 Some states (including Delaware) have automatic waivers from rules and regulations that apply to TPSs, while 
others require a request to waive. 
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1990s, more and more states have been adopting charter school legislation.  Currently, 40 states 
plus the District of Columbia have charter schools.  Over 5,200 charter schools are operating in 
the country, serving over 1.8 million students.  The number of charter schools has increased each 
year, currently comprising 5.4% of all public schools (NAPCS, 2011).   
President Obama has announced his support for charter schools, by increasing funding 
for this reform and calling for the lifting of caps on the creation of charters (Maxwell, 2009).  
The Obama Administration has encouraged charter school growth through the ―Race to the Top‖ 
initiative, which offers sizable grants to states meeting selection criteria that include promoting 
the establishment of charter schools (U.S. DOE, 2009).  Furthermore, although there has been 
little evidence of any action to date, the President has indicated support of the accountability goal 
of the charter movement, urging states to shut down low-performing charter schools (Pickler, 
2008).  In addition, under the No Child Left Behind Act of 2001 (NCLB), failing TPSs may 
convert into charter schools as a restructuring option to improve student achievement.  
The expansion of charter schools is accompanied by a controversial debate about the 
effects of these charter schools on students, to be discussed in more detail in Chapter 2.  Charter 
school supporters argue that charters can improve achievement, increase innovation in schools, 
grant options to those who do not have many, and provide competition with TPSs (Bulkley & 
Fisler, 2003; Nathan, 1996).  They assert that charter schools can increase equity by allowing 
disadvantaged students who are failing in TPSs to attend schools that may serve them better by 
being of higher quality or suiting their individual needs and interests. 
Charter school skeptics, on the other hand, are concerned that charter schools may 
actually decrease achievement (or simply not improve achievement), increase inefficiencies 
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through duplicative systems, drain educational resources into private pockets, and lead to fraud 
and mismanagement.  In addition, charter schools may exclude certain parents due to the lack of 
social networks and language barriers, increase isolation by race, income, and achievement, and 
leave disadvantaged students in TPSs with fewer resources and more low-achieving students 
(Carnoy, Jacobsen, Mishel, & Rothstein, 2005).  Regarding these final three possibilities of 
inaccessibility, increased racial isolation, and the depletion of TPS resources, skeptics contend 
that the choices made by families can create a self-sorting mechanism that can increase inequity.  
Charter School Context in Delaware  
Delaware‘s small size offers a convenient and manageable way to look at the charter 
school phenomenon across districts and schools in an entire state.  Figure 1 provides the number 
of TPSs and charter schools in each district in Delaware, illustrating that this state had 16 
districts, 157 TPSs (excluding specialty schools), and 18 charter schools in spring 2009.     
Figure 1 
Number of TPSs and Charter Schools in each Delaware District, 2009 
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Legislation allowing charter schools in Delaware passed in 1995, and the first two charter 
schools opened in fall 1996.  Figure 2 provides the number of charter schools in Delaware each 
year, demonstrating that charter growth in this state has been steady, with a total of 22 as of fall 
2011.
4
   
Figure 2 
Number of Charter Schools in Delaware, 1996-2011 
 
This expansion is facilitated by Delaware‘s relatively unrestrictive charter school law.  For 
example, it does not have a cap on its number of charter schools
5
 (Del. C. Ann. tit. 14, § 501) – 
which, as mentioned above, is in line with President Obama‘s initiatives.  In addition, 
Delaware‘s charter legislation allows multiple entities to authorize charter schools and 
encourages several types of groups to apply for a charter (Del. C. Ann. tit. 14, § 502). 
                                                          
4
 While this may seem like a small number of charter schools, Delaware is the second smallest state and is ranked 
45
th
 in population as of July 1, 2009 (U.S. Census Bureau, 2010).  According to the U.S. Charter Schools‘ website, 
as of April 2010 Delaware was ranked 25
th
 in terms of the number of students in charter schools, and 32
nd
 for the 
number of charter schools (U.S. Charter Schools, 2010).  
 
5
 Delaware does not currently have a cap on its number of charter schools, but in the first three years of its charter 
school movement, it did limit the number of charter schools established.  It allowed the creation of only five charter 
schools in its first year (1996-1997), an additional five in the second year (1997-1998), and an additional five in the 
third year (1998-1999) (Del. C. Ann. tit. 14, § 501).  It also had a moratorium on new charter schools during the 
2008-2009 school year, but this was lifted in June 2009.  
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While the charter school movement in Delaware has been gradually growing, it is in a 
constant state of flux.  As Table 1 indicates, the number of charter school students (in grades 2-
10) is steadily increasing over time (from 4,629 students (or 5.7%
6
) in spring 2006 to 5,921 
students (or 7.1%) in spring 2008).   
Table 1 
Student Movement in Delaware, 2006-2009 
Pair of 
Years 
Number of total 
public school 
students 
(Year x) 
Number of 
charter students 
(Year x) 
Number of TPS-to-
charter transfers 
(Year x to x+1) 
Number of charter- 
to-TPS transfers 
(Year x to x+1) 
Net gain of charter 
students between 
charters and TPSs 
(Year x+1) 
2005-06 
to 
2006-07 
81,852 
4,629 
(5.7%) 
1,192 
(1.5%) 
809 
(1.0%) 
383 
(0.5%) 
2006-07 
to 
2007-08 
82,580 
5,278 
(6.4%) 
1,240 
(1.5%) 
957 
(1.2%) 
283 
(0.3%) 
2007-08 
to 
2008-09 
83,326 
5,921 
(7.1%) 
827 
(1.0%) 
985 
(1.2%) 
-158 
(-0.5%) 
 
The number of transfers from TPSs to charter schools fluctuates, however, illustrated by a 
noticeably lower number (827, or 1.0%) in spring 2009.  This change is also highlighted by a net 
loss of 158 charter students in spring 2009 between charter schools and TPSs.  The continuous 
addition, expansion, and closure of charter schools in Delaware contribute to these 
inconsistencies.
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Miron, Cullen, Applegate, and Farrell (2007) conducted a comprehensive evaluation of 
Delaware‘s charter schools and concluded that the reform has been largely successful.  On 
average, working conditions for charter school teachers are satisfactory and are continuously 
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 This chart calculates percentages by dividing by the number of total students in grades 2-10 in the Delaware public 
school system. 
 
7
 For instance, four Delaware charter schools opened in 2007, one charter expanded by adding grades K-4 in 2008, 
and one charter closed in 2009. 
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improving.  Also, the evaluation found that for the most part, Delaware charter school students 
are achieving at higher levels than TPS students.  These results were attributed by the 
researchers, in part, to the rigorous approval and oversight processes placed on Delaware 
charters.   
The evaluation also found, however, that Delaware charter schools are racially isolated.  
Even though the overall student compositions of charter schools and TPSs are similar, 
differences emerge when disaggregated by individual schools.  Some charter schools are made 
up of mostly minority students while others are predominantly White – even more so than TPSs.  
Likewise, some charter schools have many high-income students or serve a disproportionate 
amount of high-achievers, while others do not.  Such racial isolation in Delaware‘s charter 
schools may be created, in part, by parents who choose schools specifically seeking such 
homogeneity (Miron et al., 2007).  The results of this evaluation indicating that Delaware charter 
schools are racially isolated calls into question the claim above that Delaware charter schools are 
―successful.‖  These racial isolation findings also provide grounds for examining potential self-
sorting in Delaware charter schools and ways to address this.     
Research Questions 
Delaware‘s history of racial isolation, strong support for charter schools, and selective 
accessibility to these schools adds import to the investigation of any potential racial isolation 
associated with this reform.  The purpose of this study is to analyze charter schools and racial 
isolation in Delaware, by examining an empirical question as well as a legal question.  
Empirically, it focuses on whether Delaware charter schools are associated with racial and 
achievement self-sorting that result in higher levels of racial isolation.  Using longitudinal 
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student-level data, this study traces student enrollment patterns to understand the differences in 
student body compositions between the schools that they left and entered.  Legally, it explores 
how to address potential issues of racial isolation.  It includes a legal analysis of RCPs that some 
states use to tackle racial isolation in charter schools, guided by the recent Supreme Court 
decision in PICS (2007), which declared Seattle‘s and Louisville‘s voluntarily adopted RCPs 
unconstitutional. This study intends to answer the following research questions:  
1. To what extent are students in Delaware switching from TPSs to charter schools that have 
larger percentages of students of the same race than the TPSs they left, and vice versa 
(from charter to TPS)?  Do these transfer patterns change over time? 
2. To what extent are students in Delaware switching from TPSs to charter schools with 
students who are higher (or lower) scoring than students in the TPSs they left, and vice 
versa (from charter to TPS)?  Do these transfer patterns change over time?  
3. In light of PICS (2007), how can RCPs similar to those in Louisville and Seattle survive 
constitutional challenges?  Given the racial isolation associated with student self-sorting 
in Delaware charter schools, what types of policies might be most likely to accomplish 
the dual goals of constitutionality and diversity?  
Structure of Dissertation 
This dissertation is organized into seven chapters.  Chapter 2 reviews the literature 
describing isolation by race and achievement.  Chapter 3 describes the methodology used in this 
dissertation, including a description of the data and Delaware landscape, the methods used to 
analyze racial and achievement self-sorting, and a brief description of the methods used to 
conduct the legal analysis.  Chapter 4 discusses the findings of the quantitative analyses that 
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examine racial and achievement self-sorting, answering the research questions of whether 
Delaware students have switched from TPSs to charter schools that have larger percentages of 
students of the same race and higher scoring students than the TPSs they left.  Chapter 5 explores 
ways to address racial isolation in districts and charter schools in Delaware, by analyzing the 
race-conscious legislation of states and the PICS (2007) case that struck down RCPs of Seattle 
and Louisville.  Chapter 6 examines the potentially discriminatory enrollment policies of charter 
schools in Delaware – another factor that may influence racial isolation in charter schools – and 
how to address such policies.  Finally, conclusions from the findings in Chapters 4, 5, and 6 are 
integrated into Chapter 7.  
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CHAPTER II 
LITERATURE REVIEW 
This study is undertaken in a context of only limited knowledge of the role that charter 
schools might play in advancing the goal of diversity.  Miron et al. (2007) found that most of the 
charter schools in Delaware are racially isolated.  In other states, research has also found that 
charter schools tend to racially isolate students (Mickelson, Bottia, & Southworth, 2008).  
Furthermore, research indicates that students in predominantly minority schools are often low-
performing – for example, in the context of Delaware, most of the predominantly minority 
charter schools serve low-achieving students (Miron et al., 2007).  Given this evidence, the 
empirical portion of this dissertation is designed to examine whether or not student choices in 
Delaware are associated with the student body compositions in sending and receiving schools.
8
  
With these potential racial isolation concerns, the study follows with a legal analysis of RCPs 
that some states use to address racial isolation in charter schools.  Using Delaware to 
illustratively ground the analysis, this dissertation investigates how charter schools, in the wake 
of PICS (2007), can seek to decrease racial isolation in a legally permissible manner.  
The examination of charter schools and racial isolation is crucial because racial isolation 
can defeat some of the key rationales of the charter school reform, by hindering the achievement 
of students and exacerbating inequities present in our education system.  An initial goal of the 
charter school movement was to promote educational equity by allowing disadvantaged students 
to escape their low-performing neighborhood schools (Nathan, 1996).  Some choice advocates 
have also argued that school choice allows students assigned to schools in racially isolated 
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 Sending schools are schools that students leave; receiving schools are schools that students enter.  
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neighborhoods to choose other alternatives (Coons & Sugarman, 1978; Greene, 2005).  Charter 
school skeptics, however, argue that charter schools may increase racial isolation, pointing to 
studies such as Frankenberg et al. (2010) and Miron, Urschel, Mathis, and Tornquist (2010).  
Considering that charters were originally created, in part, to advance equity (Bulkley & Fisler, 
2003; Nathan, 1996), concerns of racial isolation should be carefully considered.  Research has 
shown that students tend to benefit in racially diverse environments – through increased 
academic achievement, improved intergroup relations, and long-term benefits of diversity in the 
workplace, housing, and higher education (Linn & Welner, 2007).  
The argument for diverse schools underscores the importance of examining the 
relationship between charter schools and racial isolation.  To do this, this study investigates the 
concepts of racial and achievement self-sorting through an empirical analysis that compares the 
racial compositions and achievement levels of charter schools and TPSs.  The emergence of 
charters may lead to racial isolation if choosers are more likely to opt for schools with peers who 
are, relative to the schools where those students are currently enrolled, racially similar to them 
(racial self-sorting) or high/low scoring (achievement self-sorting). 
Some states have addressed this potential racial isolation in charter schools by instituting 
race-conscious legislation.  These provisions may require that: (1) their charter schools must 
specify the means by which the student body will reflect the racial composition of the 
surrounding school district; (2) their charter schools must have a student body with a racial 
composition reflective of the surrounding school district; or (3) their charter schools must have a 
student body with a racial composition that falls within a certain range (e.g., 10%) of the racial 
composition of the surrounding school district.  Districts have designed RCPs to abide by the 
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race-conscious legislation and seek to reduce racial isolation.  But in light of the recent Supreme 
Court decision in PICS (2007), which struck down RCPs in Seattle and Louisville, RCPs may 
not survive constitutional challenges unless very carefully crafted (Oluwole & Green, 2008).   
Given the findings of Miron et al. (2007), which suggested an issue of racial isolation in 
Delaware, the PICS (2007) decision puts the state‘s school districts in a bind.  If they want to 
address racial isolation in schools, they will need to know how to balance the goals of diversity 
and constitutionality.  The legal analysis of this dissertation helps to provide guidelines for 
school districts seeking to eliminate racial isolation.   
With the exception of a few studies, the existing research on racial isolation in charter 
schools concludes that charter schools are associated with increased racial isolation.  In 
particular, most studies (with a single exception) directly examining racial self-sorting in charter 
schools conclude that students moved to charter schools with a higher proportion of their own 
race (Bifulco & Ladd, 2007; Booker, Zimmer, & Buddin, 2005;
9
 Garcia, 2008; Weiher & Tedin, 
2002).  Because several of the methodological approaches used to analyze racial isolation in 
charter schools are criticized (as discussed below), this study expands and improves upon these 
past studies to develop better understandings.   
Research on Charter School Achievement  
Most of the literature on the success of charter schools focuses on achievement measures 
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 For the most part, Booker et al. (2005) found that students transferred to charter schools with more of their own 
race, but their analysis in California indicates that White students switched to charter schools with less of their own 
race.   
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in the form of high-stakes standardized test scores.
10
  This review summarizes the findings of 
select achievement studies, particularly those of high quality.   
Overall, studies comparing charters and TPSs have consistently shown little or no 
difference in student achievement (Hill, Angel, & Christensen, 2006; Miron, Evergreen, & 
Urschel, 2008).  One of the main critiques of many of these studies is the lack of attention to 
selection bias.  Because students are not randomly assigned to charter and TPSs, charter students 
may differ systematically from TPS students.  This problem has been addressed by several 
methods.  
Some studies have used the lottery-based approach to tackle the issue of selection bias.  If 
oversubscribed charter schools select students by lottery, then two similar comparison groups 
composed of lottery winners and losers can be created through random assignment.  Four studies 
examining achievement through lotteries found that charter schools have positive impacts on the 
achievement of students (Abdulkadiroglu et al., 2009; Hoxby & Murarka, 2007; Hoxby, 
Murarka, & Kang, 2009; Hoxby & Rockoff, 2004).  These charter effects may be upwardly 
biased, however, because the studies only included popular charter schools with waiting lists, 
which may not represent the average charter school.  Furthermore, attrition may be a threat to 
validity if, for example, high-performing lottery losers move to private schools.  Abdulkadiroglu 
et al. (2009) also supplemented their lottery approach with an observational analysis, which 
included all schools and yielded similar results (that charter students are outperforming TPS 
students).   
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 In their analysis of Philadelphia, Zimmer et al. (2009) combined the Pennsylvania System of School Assessment 
(the state accountability test), Stanford 9, and TerraNova exams, of which the latter two are considered to be low-
stakes measures.    
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Another method, matching TPS and charter school students based on demographic and 
other characteristics, can partially overcome the problem of selection bias by creating groups of 
similar students.  For instance, in their Delaware evaluation of charter schools, Miron et al. 
(2007) matched charter and TPS students based on demographic indicators and then used 
analysis of covariance to assess the difference in achievement between charter and TPS students.  
They found that for the most part, Delaware‘s charter school students are achieving at higher 
levels than its TPS students.  A recent study published by the Center for Research on Education 
Outcomes (CREDO) (2009) broadens the scope of previous studies by analyzing more than 70% 
of the charter students in the nation and merging data to create a nationwide data set.  It used a 
matched student design to compare the achievement gains of charter students and their TPS 
counterparts, finding that almost half of the charter schools are performing similarly to TPSs, and 
over a third are achieving at lower levels than TPSs (while 17% are achieving at higher levels 
than TPSs).  CREDO (2010) supplemented this comprehensive study with another study 
examining student achievement in New York City (not included in the original 2009 study), 
finding that more than half of the charter school students are outperforming their TPS peers in 
math, while only 30% of the charter school students are achieving at higher levels in reading 
(with most of remaining students performing at equal levels to their TPS counterparts).  That is, 
while the national results suggest relatively low charter performance, the New York City results 
suggest relatively high charter performance. 
Zimmer et al. (2009) and Bifulco and Ladd (2007) also took on the problems of selection 
bias by using a student fixed-effect approach to estimate the effect of charter schools on student 
achievement.  Both studies used longitudinal student-level data sets and isolated those students in 
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the data set that had attended both charters and TPSs.  The analyses compared the average of 
each student‘s achievement gains during the years in charter schools with the average 
achievement gains while in public schools.  Zimmer et al. (2009) found that most charter school 
students had similar or lower achievement gains than their TPS peers.  Similarly, Bifulco and 
Ladd (2007) found that on average, students in charter schools had smaller achievement gains 
than when they were enrolled in TPSs.   
Effects of School Composition on Student Achievement 
While charter schools may not have a meaningful effect (one way or the other) on 
achievement, some researchers and skeptics have argued that the student compositions of charter 
schools – in particular, the potentially low-performing and racially isolated compositions – may 
adversely affect student achievement.  Research suggests that low-performing schools have a 
negative effect on the performance of students (Hanushek, Kain, Markman, & Rivkin, 2003; 
Hoxby, 2000; Vigdor & Nechyba, 2007).  On the other hand, racially integrated schools can have 
a positive effect.  This offers an important reason to examine whether the overall effect of charter 
schools increases or decreases isolation by achievement and race through student self-sorting.  
The concept of achieving academic equity through racial diversity is generally traced 
back to Brown v. Board’s (1954) separate-but-unequal conclusion.  Fifty years later, the Supreme 
Court in Grutter v. Bollinger (2003) expressed the importance of diversity in schooling, 
connecting diversity with increased academic achievement in higher education.  Even more 
recently, the majority of the Supreme Court Justices in PICS (2007) extended Grutter v. 
Bollinger’s (2003) conclusion that diversity is a compelling state interest to include K-12 
settings.  
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For the most part, research has shown that students in diverse schools are at an advantage 
– academically and otherwise (e.g., intergroup relations) (Linn & Welner, 2007; see also Crain & 
Mahard, 1983; Harris, 2006; Mickelson, 2003; Schofield, 1995).  Similarly, research has found 
that high percentages of African American students in a school are negatively correlated with 
student achievement (Bankston & Caldas, 1996 (for both African American and White students); 
Borman & Dowling, 2006 (for both African American and White students); Hanushek et al., 
2006 (for African American students)).  The Brown v. Board (1954) conclusion that separate 
educational facilities are inherently unequal appears to be valid decades later.  
As noted by Linn and Welner (2007) and Mickelson (2008), an earlier body of research, 
which analyzed data sets compiled prior to the general availability of longitudinal student-level 
data, has suggested that desegregation does not demonstrate much of an effect on student 
achievement (Cook et al., 1984; Gerard & Miller, 1975; St. John, 1975).  While Cook et al. 
(1984) found a small positive effect of desegregation on reading scores (approximately between 
two and six weeks of gain), they found little or no effect on math achievement.  St. John‘s (1975) 
review of the literature on the impact of desegregation on achievement found that there were 
mixed results overall, with no effect in either direction.  Gerard and Miller (1975) analyzed a 
desegregated school district and found that reading achievement did not change much for 
students of all races.  But the more recent analyses, which generally conclude that racial 
compositions of schools have a positive effect on student outcomes (academic and otherwise), 
are more reliable – having stronger data and methodological designs (Mickelson, 2008).  
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Previous Studies on Racial Isolation in Charter Schools 
Research indicating that diverse schools are associated with increased achievement adds 
significance to the examination of whether charter schools are racially isolated through 
mechanisms such as the self-sorting of students based on racial compositions or achievement 
levels of schools.  Previous research analyzing racial isolation in charter schools is limited, and 
many of the studies only offer broad-brush comparisons of the racial compositions of charters 
and TPSs in a region or state.   
In general, research comparing racial compositions has raised red flags but also includes 
some optimistic findings.  In fact, some studies indicate that charter schools have the opportunity 
to decrease racial isolation levels because they serve a larger proportion of minority students than 
TPSs (Rapp & Eckes, 2007; RPP International, 2000).  Others conclude that charter and TPSs 
have similar racial compositions (Berman et al., 1999; Buechler, 1996; Corwin & Flaherty, 1995; 
Nelson et al., 2000; Powell, Blackorby, Marsh, Finnegan, & Anderson, 1997). 
Most extant research on racial composition comparisons, however, indicates that charter 
schools are associated with increased racial isolation – that is, for the most part, charter schools 
are more racially isolated than their surrounding TPSs or districts (Cobb & Glass, 1999; 
Frankenberg & Lee, 2003; Frankenberg et al., 2010; Howe, 2008; Miron et al., 2010; Powers, 
2008; see also Mickelson et al., 2008, for a summary of research on charter schools and racial 
isolation).  Particularly noteworthy for purposes of this study, and as mentioned above, Miron et 
al.‘s (2007) evaluation of Delaware‘s charter schools indicates that charter schools in Delaware 
are more racially isolated than the district in which these schools are located, by calculating the 
racial compositions of the schools and their districts.  At the time of the evaluation, there were 
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seven charter schools that had a predominantly White enrollment, five that enrolled mostly 
African American students, and only one that the researchers categorized as mixed.  Such 
excessive racial isolation in Delaware charters calls for a student-level examination of the 
individual self-sorting between TPSs and charters (and vice versa), since this may add another 
layer of stratification on top of the current residential segregation.    
Limitations of comparing racial compositions.  The vast majority of past studies 
comparing racial compositions in schools, while informative, do not tell the complete story of 
racial isolation, since they do not explain how student choices contribute to the student body 
composition in schools.  Furthermore, these studies are merely comparing the racial composition 
of charters and TPSs in close proximity with each other (e.g., in the same state or the same 
district).  This approach is problematic because the researchers must assume that these charters 
and TPSs are, in fact, in competition with each other for students and that the charters are taking 
away students from the TPSs.  
In reality, however, charters and TPSs in these comparison groups are not necessarily 
enrolling the same students, especially in Delaware.  Charter students in Delaware may transfer 
from TPSs to charter schools in different districts or far from each other, or charter schools may 
draw almost exclusively from a given neighborhood.  In addition, during the era of busing in 
Delaware, some parents may have chosen charter schools near their homes but far from their 
assigned TPSs.  Also, since many of Delaware‘s charter schools are clustered in one area, it is 
difficult to establish (based on distance) which exact charter school a student would most likely 
gravitate toward when leaving a TPS.  Finally, charter schools may enroll students who would 
have otherwise attended private schools or homeschools, rather than TPSs.   
21 
 
 
 
Five studies discussed below have improved upon the methods of comparing racial 
compositions by creating more accurate comparison groups of charter and TPS students.  These 
studies compared each particular student‘s racial composition or achievement score11 with the 
racial or achievement composition that same student experienced while enrolled in a TPS 
(Bifulco & Ladd, 2007; Booker et al., 2005; Garcia, 2008; Weiher & Tedin, 2002; Zimmer et al., 
2009).  By comparing the racial compositions of the charters and TPSs of each student, the 
studies were able to determine if the students attended a more or less racially isolated learning 
environment after entering a charter school.    
Previous Studies on Racial and Achievement Self-Sorting in Charter Schools 
Racial and achievement self-sorting in charter schools can potentially increase isolation 
by race and achievement.  If students select charter schools with more of their own race, they 
may racially isolate themselves.  And if students enter charter schools with higher or lower 
scoring students than their previous TPSs, then the choice may increase isolation by achievement 
level.  On the other hand, racial isolation may decrease if students are moving to charter schools 
with a student body that has fewer students of their own race, or if students of all achievement 
levels are attending charter schools.  
Self-sorting can be detected by comparing an individual student‘s racial composition or 
achievement level with the racial or achievement compositions in the TPS that particular student 
left.  As mentioned above, five studies have used this method, improving on the previous studies 
that compared student compositions without accounting for the particular schools the student left 
                                                          
11
 Instead of using individual achievement scores of charter students for their comparisons with TPSs, Bifulco and 
Ladd (2007) compared the average achievement of charters to the average achievement of TPSs. 
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and entered (Bifulco & Ladd, 2007; Booker et al., 2005; Garcia, 2008; Weiher & Tedin, 2002; 
Zimmer et al., 2009).  These studies are discussed in more detail below.    
Racial self-sorting.  Most of the research concerning student self-sorting focuses on race.  
Charter schools may be racially isolated if White parents choose to enroll their students in 
charters to avoid predominantly minority TPSs, or if minority students attending predominantly 
White TPSs are likely to switch to charters with higher minority compositions.  Most of the 
research lends support to the likelihood of this possibility, concluding that students (or their 
parents) prefer to attend schools with students of their own race (Bifulco & Ladd, 2007; Booker 
et al., 2005; Clotfelter, 2001; Garcia, 2008; Glazerman, 1998; Henig, 1990; Renzulli & Evans, 
2005; Saporito & Lareau, 1999; Weiher & Tedin, 2002).  A few studies, however, found that 
while White students were likely to attend schools with their own race, minority families were 
not necessarily doing the same (Ni, 2007; Saporito & Lareau, 1999); likewise, one study found 
that in California, White students moved to schools with a lower percentage of White students 
than the TPSs they left (Booker et al., 2005).  Furthermore, the most recent study that directly 
addresses issues of self-sorting, conducted by Zimmer et al. (2009), reached a different verdict 
altogether, finding that for the most part, the racial compositions of charter schools were similar 
to the racial compositions of previously attended TPSs.   
These studies regarding racial self-sorting use one of the following three types of 
methods: (1) linear regressions analyzing whether White enrollment or exposure is affected by 
the degree of racial isolation (quantified by racial compositions or measures); (2) logit models 
estimating the likelihood of transferring to a charter; and (3) comparisons of racial compositions 
of sending and receiving schools.  Each of these is discussed below. 
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Regressions analyzing effects of racial isolation.  Some studies perform regressions to 
examine the effects of racial isolation on enrollment or exposure.  These studies analyzed the 
relationship between the racial composition (or exposure level) of the school and number or 
percentage of White and minority applicants/enrollees.   
Controlling for school characteristics such as school performance,
12
 they found that the 
presence of minorities in a school was negatively associated with White enrollment, concluding 
that White students preferred, on average, to be with their own race (Clotfelter, 2001; Henig, 
1990; Saporito & Lareau, 1999).  One study also found that minority families were more likely 
to choose schools with higher proportions of minority students (Henig, 1990), while another did 
not find a relationship between the percentage of African American applicants and the 
percentage of African American enrollees (Saporito & Lareau, 1999).  These studies, however, 
are school-level analyses.  
Logit models estimating likelihood of charter enrollment.  Some studies use logit 
models to determine the probability of switching to a charter school based on the racial 
compositions of sending and receiving schools.  This modeling approach includes a dependent 
variable with multiple possible outcomes (rather than a continuous variable) and estimates the 
probability that the exercise of choice is influenced by specific student and school characteristics 
(in this case, racial composition), while controlling for other variables.    
Similar to the rest of the literature, these studies concluded that overall, students were 
more likely to choose schools with higher student proportions of their own race (Bifulco & Ladd, 
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 Of the three studies listed, Clotfelter (2001) did not control for school-level achievement. 
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2007; Glazerman, 1998).  One study, however, indicated that all students were more likely to 
switch to a charter with fewer minority students, regardless of race (Ni, 2007).   
These studies that used regressions and logit models, however, did not exactly address 
the research questions posed in this study.  The regression studies examined the effect of racial 
compositions on enrollment and the studies that employed logit models estimated the probability 
of a student enrolling in a charter school based on racial compositions, rather than examining 
students who have already switched to a charter school by comparing the racial compositions of 
their sending and receiving schools.   
Student-level comparisons of racial compositions.  A third type of research approach 
creates accurate comparison groups of TPS and charter students to compare racial compositions 
of sending and receiving schools.  Five studies have tracked student transfers to match the exact 
TPSs that the students left to the charter schools that the students entered the following year 
(Bifulco & Ladd, 2007; Booker et al., 2005; Garcia, 2008; Weiher & Tedin, 2002; Zimmer et al., 
2009).  These studies compared the racial compositions of the TPS previously attended and 
charter school subsequently entered by each mover and conducted the analyses separately for 
students of different races.  This is the approach used in the current dissertation study. 
Most such studies in the past have found that for the most part, students were moving to 
charters with more of their own race (Bifulco & Ladd, 2007; Booker et al., 2005; Garcia, 2008; 
Weiher & Tedin, 2002).  Zimmer et al. (2009) reached different results, finding that on average, 
transferring students moved to charters with similar racial compositions as their previous TPSs.  
They also concluded, however, that African American students were more likely to move to 
charters with a higher proportion of their own racial group.  
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Achievement self-sorting.  Charter schools may increase isolation by achievement if 
they enroll high-achieving students in greater proportions.  Some past research has found that 
high-achieving students are more likely to participate in school choice (Betebenner, Howe, & 
Foster, 2005; Diaz-Bilello, Wiley, Welner, & Howe, 2006; Martinez, Godwin, & Kemerer, 
1996), while other studies concluded that these students are less likely to transfer (Booker et al., 
2005; Ni, 2007).  Zimmer et al. (2009) did not find a substantial difference in the prior 
achievement scores of charter school students and their TPS peers, and Bifulco and Ladd (2007) 
found that the difference in charter and TPS achievement varied depending on race (i.e., Black 
students switched to charter schools with lower-scoring students than their previous TPS, while 
White students moved to charters with higher achieving peers).  
Similar to the race-related approaches, these studies regarding achievement self-sorting 
used one of the following types of methods, discussed in more detail below: (1) logit models 
estimating the likelihood of transferring to a charter; or (2) achievement comparisons of sending 
and receiving schools.  
Logit models estimating likelihood of charter enrollment.  Other studies use logit 
models to estimate the likelihood of charter enrollment based on achievement level.  Most 
studies using this method found that high-achieving students were more likely to participate in 
school choice (Betebenner et al., 2005; Diaz-Bilello et al., 2006; Martinez et al., 1996).  These 
studies, however, analyzed achievement levels using an approach different from this study.  They 
relate to achievement self-sorting but did not analyze students who are already in charter schools. 
These studies did not investigate how the choices of charter school students are based on the 
achievement levels of previous and chosen schools.  
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Student-level achievement comparisons.  To analyze whether charter schools are 
associated with increased sorting, the current dissertation study remedies some of the 
methodological problems in other studies by creating accurate comparison groups of TPS and 
charter students.  Only three studies have used student-level data to track students to analyze 
achievement levels of switching students, their sending TPSs, and their receiving charter schools 
(Bifulco & Ladd, 2007; Booker et al., 2005; Zimmer et al., 2009).  Booker et al. (2005) and 
Zimmer et al. (2009) compared the prior achievement of each student transferring to a charter 
school to the average achievement of the student‘s previous TPS, while Bifulco and Ladd (2007) 
compared the average achievement of sending and receiving charter schools of individual 
students.  All three studies separated achievement comparisons by race.   
These comparisons yielded mixed results, concluding that high-achievers do not 
necessarily congregate in charter schools.  Zimmer et al. (2009) found that for the most part, the 
charter movers had similar or lower test scores than the state, district, or previous TPS average, 
while Booker et al. (2005) found that both Texas and California students who transferred to 
charters had lower math and reading scores than their TPS peers.  Bifulco and Ladd (2007) found 
that in North Carolina, Black students moved to charter schools with lower scoring students than 
their previous TPS, while White students transferred to charters with higher scoring students than 
the TPS they left.  
Contribution to Literature  
Extending this literature through an examination of charter schools in Delaware, this 
dissertation adopts the methodological approaches of Bifulco and Ladd (2007), Booker et al. 
(2005), Garcia (2008), Weiher and Tedin (2002), and Zimmer et al. (2009) by analyzing the 
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student compositions of schools that individual students have left and entered.  I build on these 
earlier studies by distinguishing in the reported results between structural-switcher students 
(those who are required to move to other schools) and non-structural-switcher students (those 
who elect to switch schools), as well as considering the distance that students move between 
schools.  Also unlike the earlier studies, this one also examines each individual year-pair
13
 
separately, to compare year-pairs and provide more detailed information than an analysis that 
averages all three year-pairs together.  This study also includes analyses of students who 
switched from charter schools to TPSs (in addition to students who switched from TPSs to 
charters, as analyzed in the other studies), to capture the complete picture of student transfers in 
both directions.  Finally, this study expands upon the previous sorting studies that only analyze 
the achievement of student switchers and their sending schools, in that I also compare the 
achievement levels of sending and receiving schools. 
  
                                                          
13
 Each analysis spans two years (2005-06 to 2006-07, 2006-07 to 2007-08, and 2007-08 to 2008-09) because it 
examines students that left a school in year one and entered another school in year two.  
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CHAPTER III 
METHODOLOGY 
Data  
The Delaware Department of Education (DDOE) provided student-level longitudinal data 
from the English/Language Arts and Mathematics assessments of the Delaware Student Testing 
Program (DSTP).  This data set includes vertically-scaled achievement scores and demographic 
information for students enrolled in Delaware public schools.  DDOE provided data for students 
in grades 3, 5, 8, and 10 from 1997-98 to 2004-05, as well as students in grades 2-10 from 2005-
06 to 2008-09.  The analyses described in this dissertation draw from data from students enrolled 
in 2005-06 to 2008-09, the only years for which full data are available for students in the grades 
noted above.  DDOE maintains unique student identifiers which facilitates the linkage of student 
records over time.  Reading and mathematics scale scores range from approximately 150 to 800 
points – in 2008-09, students in Delaware scored between 183-723 points in reading (scaled) and 
between 236-733 points in math (scaled).  
Delaware Students and Schools 
As Table 2 shows, students who transferred from TPSs to charters – the students of 
primary focus of this study – represent only one percent of the student population in Delaware.   
Table 2 
Enrollment Status of Delaware Students, 2007-08 and 2008-09 
School attended in  
spring 2008  
School attended in spring 2009 
TPS Charter Total 
TPS 
62,726 
(91%) 
898 
(1%) 
63,624 
(93%) 
Charter 
965 
(1%) 
3,984 
(6%) 
4,949 
(7%) 
Total 
63,691 
(93%) 
4,882 
(7%) 
68,573 
(100%) 
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Students who switched to TPSs from charter schools also comprise one percent of the Delaware 
student population.  This analysis includes both types of student switchers (who moved from 
TPSs to charters and vice versa) to capture the student movement in and out of charter schools, 
to fully understand whether student choices to enter or exit charter schools are systematically 
associated with racial compositions and achievement levels of TPSs and charter schools. 
The original data identifies race using five categories: (1) American Indian/Alaska Native 
(0.3%); (2) Black (34.5%); (3) Asian/Pacific Islander (3.2%); (4) Hispanic (9.0%); and (5) White 
(53.0%).
14
  Because the outcomes of greatest interest here are those for traditionally 
disadvantaged minority students – American Indian/Alaska Native, Black, and Hispanic – the 
analyses considers these students together using a single category (―minority‖).  The term ―non-
minority‖ subsequently represents White and Asian/Pacific Islander students.   
The analyses described herein exclude students who switched to or from specialty 
schools, which include detention centers, special education centers, vocational/technical schools, 
and dual language schools.  The analyses exclude these students because specialty schools by 
definition serve students who tend not to be representative of the general Delaware public school 
student population.
15
 
Table 3 provides descriptive statistics of the characteristics of charter and TPS students in 
Delaware from 2005-06 to 2008-09 for grades 2-10.   
                                                          
14
 These percentages are based on spring 2009 data.  
 
15
 Out of the 125,019 students in the data set, 11,709 students (9%) attended specialty schools at some point from 
2005-06 to 2008-09.  Among student switchers, 193 (out of 1,863 or 10%) students who switched from or to charter 
schools in 2007-08 to 2008-09 attended specialty schools in 2007-08 or 2008-09, 207 (out of 2,197 or 9%) in 2006-
07 or 2007-08, and 164 (out of 2,001 or 8%) in 2005-06 or 2006-07. 
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Table 3 
Descriptive Statistics for Charters and TPSs in Delaware, 2005-06 to 2008-09 
  Achievement scores  Demographic characteristics 
  
Mean scale 
score of 
Reading 
Mean scale 
score of 
Math 
Mean scale 
score of 
Math
16
 
 
Low-
income 
students 
SPED 
students 
Minority 
students 
Students 
with LEP 
2
0
0
5
-0
6
 Charter 
490 
(67.7)17 
(n=4,433) 
487 
(73.3) 
(n=4,625) 
490 
(72.8) 
(n=4,433) 
 
32% 
(n=1,477) 
8% 
(n=369) 
41% 
(n=1,909) 
0% 
(n=10) 
TPS 
485 
(50.6) 
(n=69,888) 
480 
(54.4) 
(n=76,198) 
484 
(52.8) 
(n=69,888) 
 
40% 
(n=31,128) 
13% 
(n=10,532) 
42% 
(n=32,188) 
2% 
(n=1,477) 
Diff 4 7 6  -8% -5% -1% -2% 
2
0
0
6
-0
7
 Charter 
491 
(67.1) 
(n=5,032) 
487 
(73.5) 
(n=5,273) 
490 
(72.8) 
(n=5,032) 
 
33% 
(n=1,762) 
9% 
(n=450) 
45% 
(n=2,373) 
0% 
(n=19) 
TPS 
486 
(52.1) 
(n=70,807) 
481 
(56.0) 
(n=77,139) 
485 
(54.6) 
(n=70,807) 
 
40% 
(n=30,652) 
14% 
(n=10,679) 
43% 
(n=32,884) 
2% 
(n=1,862) 
Diff 5 6 5  -7% -5% 2% -2% 
2
0
0
7
-0
8
 Charter 
490 
(64.3) 
(n=5,672) 
489 
(71.0) 
(n=5,918) 
491 
(70.7) 
(n=5,672) 
 
33% 
(n=1,980) 
9% 
(n=504) 
44% 
(n=2,623) 
1% 
(n=54) 
TPS 
485 
(52.1) 
(n=70,664) 
482 
(56.6) 
(n=77,267) 
486 
(55.2) 
(n=70,664) 
 
42% 
(n=32,405) 
14% 
(n=10,695) 
43% 
(n=33,414) 
4% 
(n=2,966) 
Diff 5 7 5  -9% -5% 1% -3% 
2
0
0
8
-0
9
 Charter 
490 
(62.9) 
(n=5,674) 
490 
(69.5) 
(n=5,942) 
492 
(69.1) 
(n=5,674) 
 
33% 
(n=1,938) 
8% 
(n=471) 
42% 
(n=2,459) 
1% 
(n=54) 
TPS 
486 
(52.1) 
(n=71,095) 
482 
(56.4) 
(n=77,352) 
486 
(54.9) 
(n=71,095) 
 
44% 
(n=33,898) 
14% 
(n=10,541) 
44% 
(n=34,033) 
4% 
(n=3,345) 
Diff 5 9 6  -11% -6% 2% -3% 
  
It illustrates that percentages of students of color are relatively equal.  On the other hand, charter 
schools in Delaware have a smaller percentage of low-income, SPED, and LEP students 
compared to TPSs – proportionally, fewer of these students are attending charter schools.  In 
addition, mean reading and math scores are slightly lower for TPSs compared to charter schools. 
This study only examines reading achievement scores of students, because math and 
reading scores in Delaware are similar on average and highly correlated (R
2
 = 0.73), and reading 
                                                          
16
 This average excludes students who were excluded from the reading analysis. 
   
17
 Standard deviations for achievement means are in parentheses. 
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scores of students are predictive of their math performance (Larwin, 2010).  Furthermore, since 
this dissertation is not examining the effects of schools on student achievement, reading scores 
are a more appropriate measure than math because they are generally less sensitive to school 
effects (Bryk, Lee, & Holland, 1993; Lubienski & Lubienski, 2006). 
 Table 4 reveals differences in test scores as a function of minority status and the type of 
school attended, for students in grades 2-10.   
Table 4 
Reading Scale Scores by Race for Delaware Charters and TPSs, 2005-06 to 2008-09 
 Reading Scale Score 
Non-Minority Minority 
Difference in 
Scores 
2005-06 
Charter School 
516 
(56.7)
18
 
450 
(63.5) 
66 
TPS 
494 
(49.2) 
473 
(49.8) 
21 
2006-07 
Charter School 
518 
(55.5) 
456 
(64.6) 
62 
TPS 
496 
(50.8) 
473 
(50.9) 
23 
2007-08 
Charter School 
514 
(56.1) 
458 
(60.3) 
56 
TPS 
495 
(51.1) 
472 
(50.7) 
23 
2008-09 
Charter School 
513 
(55.9) 
458 
(58.1) 
55 
TPS 
495 
(50.9) 
473 
(51.1) 
22 
 
Across school types and years, non-minority students consistently have higher reading scores 
than minority students.
19
  Differences in test scores between non-minority and minority students 
                                                          
18
 Standard deviations for achievement means are in parentheses. 
 
19
 White students outscore minority students in every grade level (from grades 2-10) in Delaware, with achievement 
gaps ranging from 19-26 points. 
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in charter schools range from 55 to 66 points, while there is only a 21-23 point gap between non-
minority and minority students in TPSs. 
As defined in Chapter 1, a racially isolated school has a percentage of minority or non-
minority students that exceeds 80%.  Figure 3 provides a histogram of the racial compositions of 
the charter schools in Delaware, illustrating the racially isolated nature of the majority of the 
charter schools.   
Figure 3 
Percentage of Minority Students in Delaware Charter Schools, 2008-09 
 
 
Each bar represents the number of charter schools for each racial composition interval, measured 
by the percentage of minority students.  Among the 18 charter schools in Delaware operating in 
2008-09, eight (or 44%) are hyper-segregated minority schools and five (or 28%) are 
predominantly non-minority schools.  The remaining five (or 28%) charter schools have 
relatively low levels of racial isolation, with a racial composition between 27-49% minority.   
In contrast to charter schools, most (87%) of the TPSs in Delaware were not racially 
isolated in 2008-09 – i.e., they had racial compositions between 20-80% of minority and non-
33 
 
 
 
minority students.  Using the same format as Figure 3, Figure 4 illustrates the relative racial 
diversity of these TPSs, presenting the distribution of the racial compositions of the TPSs in 
Delaware. 
Figure 4 
Percentage of Minority Students in Delaware TPSs, 2008-09 
 
Figures 3 and 4, compared together, indicate notable differences between the racial compositions 
of charter schools and TPSs in Delaware.  In particular, Delaware has more hyper-segregated 
charter schools (especially minority schools) than TPSs and more racially diverse TPSs than 
charters.    
 Figure 5 reports racial compositions and test score averages of Delaware‘s charter 
schools in 2008-09 (see Table A1 in Appendix A for a corresponding list of the racial 
compositions and test score averages).   
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Figure 5 
Racial Compositions and Test Score Averages of Delaware Charter Schools, 2008-09 
 
It illustrates the correlation between race and test scores, demonstrating that on the whole, 
students in predominantly minority schools have low average test scores, and students in 
predominantly non-minority schools have high average test scores.  As noted above, most (71%) 
of Delaware‘s charter schools are racially isolated (with racial compositions below 20% of one 
race). Also, approximately half (47%) of the charter schools are comprised of students with 
standardized
20
 reading scores ranging from -0.5 to 0.5.  Three charter schools in Delaware, 
however, have non-minority student compositions between 50-70% but enroll students with test 
scores below the state average (standardized values of -0.12, -0.15, and -0.70). 
Figure 6 displays 2008-09 racial compositions and test score averages for Delaware TPSs 
(see Table A2 in Appendix A for a corresponding list of the racial compositions and test score 
averages).   
                                                          
20
 These scores are standardized by grade-level.  The technical details regarding standardization are described in the 
following section of this chapter. 
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Figure 6 
Racial Compositions and Test Score Averages of Delaware TPSs, 2008-09 
 
It indicates that many of the TPSs in Delaware have relatively low levels of isolation in terms of 
race and achievement, especially compared to Delaware‘s charter schools.  Most (87%) of the 
TPSs in Delaware have a student composition between 20-80% minority and most (90%) of the 
TPSs serve students with standardized reading scores between -0.5 and 0.5.  In addition, similar 
to the previous figure, Figure 6 demonstrates a correlation between race and test scores in 
Delaware TPSs, as students in predominantly non-minority TPSs (0-20% minority) have positive 
scores on average, and students in predominantly minority TPSs (80-100% minority) have 
negative scores on average. 
The above description of the data for Delaware schools and students provides the 
background for this study that examines racial compositions and test scores of TPSs and charter 
schools in Delaware.  The following section discusses the methods used to analyze these data. 
Quantitative Methods 
This study extends the previous sorting literature through descriptive analyses of 
achievement and racial sorting of students associated with Delaware charter schools.  Similar to 
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previous studies, it compares racial compositions and test score averages of schools that 
individual students have left and entered (Bifulco & Ladd, 2007; Booker et al., 2005; Garcia, 
2008; Weiher & Tedin, 2002; Zimmer et al., 2009).  For brevity, the following section describes 
the methodological approach specifically for students who transferred from a TPS to a charter, 
though analyses in fact include students who switched in either direction (i.e., from TPSs to 
charter schools and vice versa).  These analyses include comparisons for non-minority (White 
and Asian/Pacific Islander) as compared to minority (American Indian/Alaska Native, Black, and 
Hispanic) students, in order to capture the notable differences in achievement by race, as 
indicated above in Table 4.   
Structural vs. non-structural switcher students.  In addition, these analyses consider 
separately students who switch for ―structural‖ reasons (i.e., students required to change schools 
because of school grade configurations) and those ―non-structural‖ switcher students, students 
whose moves between schools cannot be attributed to a structural reason.  This distinction is 
important because structural- and non-structural-switcher students may have different 
characteristics or may choose to enter or exit charter schools for different reasons.  By 
considering structural-switcher students as distinct from non-structural-switcher students, this 
study stands in contrast to the analyses presented by the five previous studies (Bifulco & Ladd, 
2007; Booker et al., 2005; Garcia, 2008; Weiher & Tedin, 2002; Zimmer et al., 2009).  Of 
previous studies, only Zimmer et al. (2009) compare results of analyses that included and 
excluded structural-switcher students, but they provide no details regarding the results of this 
comparison.  Furthermore, their removal of structural-switcher students is motivated by different 
reasoning – instead of acknowledging differences in characteristics between structural- and non-
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structural-switcher students, they exclude structural-switcher students because they cannot 
uncover which TPSs the students would have attended if these students had not attended the 
charter school.    
Racial sorting.  As discussed in Chapter 2, families may be engaging in racial self-
sorting by choosing charter schools with a higher proportion of their own race.  To examine the 
potential racial self-sorting of students, this analysis compares the racial compositions between 
the TPSs that switchers left (the ―sending‖ school) and the charter schools that they entered (the 
―receiving‖ school).  It examines two statistics for each charter school switcher: (1) the 
percentage of same-race students in the sending TPS that the student left; and (2) the percentage 
of same-race students in the receiving charter school that the student entered.  For non-minority 
students, a negative difference between the percentage of non-minority students in their previous 
TPSs and current charter schools indicates that these students tend to switch to schools with a 
higher proportion than their previous TPSs.  Similarly, for minority students, a negative 
difference between the percentage of minority students in their sending and receiving schools 
indicates that these students tend to switch to schools with a greater percentage of their race than 
the schools they left.   
Achievement sorting.  Similar to the analyses above, the presence of achievement 
sorting is examined by comparing test scores of student switchers, students in the TPSs from 
which switchers left, and students in charter schools that switchers entered.  For each of the four 
groups identified above (non-minority structural, minority structural, non-minority non-
structural, and minority non-structural), the analysis draws on three measures specific to each 
student who switched to a charter: (1) the prior test score of the charter student (while in the 
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TPS); (2) the average prior test score of students enrolled in the TPS that the student left; and (3) 
the average prior test score of the students who attended the charter school that the switcher 
entered.  The reading averages of students in the sending TPSs and receiving charter schools 
include the prior scores of the student switchers – even though they left these schools in the 
following year – to characterize how school performance in the previous year (which includes all 
students) may be associated with students‘ decisions to switch schools.  That is, the analyses use 
the prior average test scores of each school (which includes the switchers in the calculation of the 
average) because students may base their decisions to move into or out of a school in year two on 
the average test scores of the school in year one.   
The following comparisons illustrate achievement sorting: (1) average score of student 
switchers versus average score of the TPS peers; (2) average score of student switchers versus 
average scores of the charter school peers; and (3) average score of TPS peers versus average 
scores of charter school peers.  A positive difference between student switchers and the students 
in their previous TPSs indicates that the switchers are higher scoring than the students in the 
TPSs that they left.  Similarly, a positive difference between these switchers and the students in 
the charter schools that they entered demonstrates that the switchers are higher scoring than the 
students in their current charter schools.  Finally, a positive difference between the students in 
sending TPSs and receiving charter schools indicates that students in the TPSs that the switchers 
left are higher scoring than students in the charter schools that the switchers entered.  
Standardization.  All analyses reported herein are based on reading scale scores that 
have been standardized by consecutive grade-pairs to enable comparisons of students in grades 
with different distributions of test scores.  Even though DDOE vertically scaled the test scores by 
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grade, scale scores are not directly comparable across grades because of systematic empirical 
differences in grade-to-grade test score gains.  By vertically scaling the achievement data, DDOE 
intended to create interval-level test scores for which gains could be meaningfully measured 
(DDOE, 2008).  Empirically, however, Delaware's average reading scores from 5th to 6th grades 
and average math scores from 6th to 7th grades in fact do not increase, suggesting (under the 
vertical scale assumption) that Delaware students on average made no progress in learning from 
grades five to seven.
21
  These empirical results render the vertical assumption suspect.  This issue 
is addressed by the standardization of scores by consecutive grade-pairs, which facilitates test 
score comparisons across grades. 
Sensitivity analyses.  In addition to the analysis described above, sensitivity analyses 
address decisions on the inclusion or exclusion of cases based on four different aspects of the 
data: (1) distance between schools; (2) inconsistent records of race; (3) missing reading scores; 
and (4) non-consecutive grade progressions (i.e., skipping or failing a grade).  The comparison of 
these results with those of the main analysis provides evidence of the degree to which inferences 
from the study are sensitive to alternative sample specifications.  These four alternative sample 
specifications are described below, accompanied by Table 5 that provides the numbers of 
affected students. 
                                                          
21
 In a telephone conversation, the Performance Assessment and Evaluation Associate at DDOE indicated awareness 
of the ―flatness‖ – the similarity of scores between grades five and six in reading and grades six and seven in math – 
but could not provide any reasons for this phenomenon (L. Zhang, personal communication, July 29, 2010).   
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Table 5. 
Number and Percentage of Students Involved in Alternative Analyses 
 2005-06 to 2006-07 2006-07 to 2007-08 2007-08 to 2008-09 
Students who moved less 
than five miles 
812 
(41%) 
944 
(43%) 
751 
(40%) 
Students with inconsistent 
records of race 
43 
(2%) 
51 
(2%) 
34 
(2%) 
Students missing reading 
scores 
141 
(7%) 
159 
(7%) 
140 
(8%) 
Students who skipped or 
failed a grade 
125 
(6%) 
126 
(6%) 
89 
(5%) 
Total Switchers 2,001 2,197 1,863 
   
Students who switched between nearby schools.  The main analysis reported below does 
not reflect the degree to which students switch to schools similar in proximity to those they 
leave.
22
  This distinction is important because charter schools and TPSs that are close in 
proximity – and thus sharing neighborhood demographics – are likely to be more similar in racial 
compositions and achievement levels than those farther away.  An analysis filtering out students 
whose charters and TPSs are farther distances can further explore the racial compositions and 
test score averages of schools that students choose, to uncover the patterns of students who 
switch between equally nearby schools.   
None of the previous sorting literature has examined racial compositions or achievement 
levels using a distance filter, although some researchers have examined the relationship between 
the distance separating charter schools and TPSs and the likelihood of students attending 
charters.  These researchers analyzed various distances between schools – 2.5, five, and ten miles 
– and found that schools located near charter schools are more likely to lose students to these 
                                                          
22
 The Common Core of Data provided longitude and latitudes of schools, which were used to determine the 
distances between charter schools and TPSs.  
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charter schools than those that are farther distances (Bifulco & Ladd, 2006; Zimmer et al., 
2009).
23
 
As such, an additional analysis performed for this Delaware study isolates students who 
switched between schools that are less than five miles apart.  These students make up 41% of the 
total population of switchers (see Table 5 for the breakdown by year-pairs).
24
  At first, this 
analysis only uses the five-mile distance filter and does not examine the 2.5- and ten-mile filters, 
because Delaware schools that are less than 2.5 miles apart are few in number (e.g., n=6 for non-
minority structural-switcher students from 2005-06 to 2006-07) and likely to be located only in 
urban areas.  In addition, parents are not likely to choose (or drive to) schools that are located ten 
miles away (assuming that the assigned school is a proxy for residence).  
As discussed in the Findings section, the analysis examining students who switched 
between schools less than five miles apart yields results different in some important respects 
from those of the main analysis.  Therefore, the analysis adds the 2.5- and ten-mile filters to 
further explore if schools that are smaller distances apart are more similar in racial compositions 
and achievement levels than those farther away from each other. 
Inconsistency of race of students between years.  In addition, the main analysis does not 
consider the extent to which student records report students as having different values for race 
across years – for example, they may be documented as minority in year one and non-minority in 
year two.  Such inconsistency leads to questions regarding the accuracy of records. 
                                                          
23
 These researchers do not discuss the reasons for choosing these three particular distances, except that Bifulco and 
Ladd (2006) explains that most (89.7%) of the student switchers moved within ten miles.  
 
24
 These totals include all student switchers in the data set – i.e., those who attended specialty schools, moved any 
distance to change schools, were documented as having different races across years, did not take the reading exam, 
or failed or skipped grades – in order to understand the true proportion of students who switch between schools of a 
certain distance. 
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In all of the three year-pairs (2005-06 to 2006-07, 2006-07 to 2007-08, and 2007-08 to 
2008-09), the data set lists a total of 806 (out of 125,019 or 0.6%) students who were identified 
as having inconsistent races, regardless of whether they switched or stayed in charters or TPSs 
(see Table 5 for the breakdown by year-pairs).  Because the data only identify a small number of 
students with inconsistent records of race and these students are not systematically located in a 
single school (or a small group of schools), the primary analysis excludes these students.  To 
compare results, an additional analysis includes students who were documented as having 
inconsistent race records, and no differences in results are evident. 
Students missing reading scores.  The main analysis also excludes students who did not 
take the DSTP reading assessment.  This exclusion is important to note because some students 
are missing reading scores, in part, because they are eligible (based on low performance) to take 
an alternate assessment in reading.  Most of the students
25
 who are missing reading scores are 
special education students and are lower performing than the average student. 
A total of 12,949 students (out of 125,019 or 10%) were missing reading scores from 
2005-06 to 2008-09 (see Table 5 for the breakdown by year-pairs).  Even though the reading 
achievement analyses cannot include these students, the analyses of racial compositions can take 
these students into account.  An additional analysis of racial compositions that includes these 
students is compared with the original analysis (that excludes these students) and uncovers that 
the exclusion of these students does not lead to different results.   
Students skipping and failing grades.  Finally, the main analysis does not reflect the 
degree to which students skipped and failed a grade.  This distinction is important because these 
                                                          
25
 For each year, the number and percentage of students who are missing reading scores and are special education 
students are as follows: 6,188/6,558 or 94% in 2008-09, 6,465/6,881 or 94% in 2007-08, 6,153/6,605 or 93% in 
2006-07, 5,903/6,523 or 90% in 2005-06. 
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students are higher scoring (if skipped) or lower scoring (if failed) than the average student.  
Furthermore, due to vertical scaling, students who failed a grade have deflated scores in their 
second year in the same grade.     
Among all students in the data in 2005-06 to 2008-09, 7,406 students (out of 125,019 or 
6%) did not pass through consecutive grades (see Table 5 for the breakdown by year-pairs). 
Students who skip or fail a grade must be excluded from the achievement analysis because, as 
discussed above, test scores are standardized by consecutive grade-pairs (e.g., students in grade 2 
in 2007-08 and grade 3 in 2008-09 are standardized together), which by definition does not 
include those who fail or skip grades.
26
  These students, however, are included in an alternate 
racial composition analysis.     
Legal Methods   
Following the presentation of these empirical analyses, this study offers a legal analysis 
of racial isolation in charter schools, including an analysis of the constitutionality of RCPs, 
alternate ways to address racial isolation in light of the recent Supreme Court decision in PICS 
(2007), and enrollment practices of charter schools in Delaware.  This study analyzes past legal 
cases, law reviews, and other literature to investigate how states can implement RCPs for charter 
schools that are legally permissible.   
In particular, it examines Chief Justice John Roberts‘ opinion and Justice Anthony 
Kennedy‘s concurrence in the PICS (2007) decision to uncover how RCPs can be compliant with 
the law.  As PICS (2007) indicates that school districts should first consider race-neutral plans 
                                                          
26
 In addition, structural switchers were coded as moving to the next school level through consecutive grades (e.g., 
8
th
 to 9
th
 grade), thus they do not include students who failed or skipped grades.  One exception, however, involves 
students who left a charter school right before it shut its doors in 2008, because all students (including those failing 
or skipping grades) leaving a school facing closure are structural switchers.  
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and non-individualized RCPs, this study analyzes whether or not these alternate options could be 
viable in Delaware.  In addition, this study examines if RCPs can be narrowly tailored, based 
primarily on the guidelines provided in the PICS (2007) decision.    
The primary source of the legal part of this dissertation consists of legal opinions from 
the Supreme Court, lower federal courts, and state courts.  The cases were found using searches 
of the LexisNexis electronic database with different combinations of these key words and 
phrases: ―charter school,‖ ―Beaufort,‖ ―Grutter,‖ ―PICS,‖ ―parents involved,‖ ―racial balancing 
provision,‖ ―race-conscious policy,‖ ―race-conscious student assignment policy,‖ ―diversity,‖ 
―segregation,‖ and ―racial isolation,‖ as well as original citations of the PICS case.  Because 
there are few cases directly focusing on charter schools, the search includes the term ―charter 
school‖ in some searches but not all.   
The main secondary source used for this research consists primarily of law review 
articles.  Similar queries were used in the LexisNexis electronic database to search for law 
review articles, which also pointed toward other relevant literature such as government 
documents and legislation.  This study uses documents from the U.S. Department of Education, 
such as Office for Civil Rights cases and resources, as well as Charter Schools Program 
guidance.  In addition, this study includes the history of the desegregation-related legislation in 
Delaware, such as the Educational Advancement Act of 1968, desegregation orders, and the 
Neighborhood Schools Act of 2000.  It also includes an examination of the Delaware charter 
school legislation.  
Finally, this study uses advocacy studies and articles from policy institutes pertinent to 
the topic of charter schools and racial isolation.  A review of the literature compiled and 
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synthesized for the quantitative part of this dissertation includes many of these articles and 
reports.  But additional articles and reports focus on legal issues rather than empirical claims.  
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CHAPTER IV 
FINDINGS 
This section compares the racial compositions of TPSs that students left with those of 
charter schools that students entered, for three consecutive year-pairs (2006-07 to 2008-09).  In 
addition, it examines the average prior test scores of student switchers, students in their previous 
TPSs, and students in their current charter schools.  Corresponding analyses examine students 
who moved from charter schools to TPSs.  All analyses are separated by race and structural 
status (e.g., students who switched from elementary to middle school, or middle to high school).   
As described below, structural and non-structural results are largely the same.  Both 
structural- and non-structural-switcher students generally enter and exit charter schools with 
higher proportions of their race.  In addition, regardless of structural status, non-minority 
students enter and exit charter schools that serve students who are higher scoring than their TPS 
peers while minority students enter and exit charter schools that serve students who are lower 
scoring than their TPS peers.   
Racial Composition Comparisons 
Table 6 presents racial compositions (defined as the percentage of same-race peers) of 
student switchers‘ previous TPSs and current charter schools, for 2005-06 to 2008-09.   
Table 6 
Percentage of Same-Race Students in Sending TPSs and Receiving Charters, 2005-06 to 2008-09 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
TPS 60% 
(n=382) 
61% 
(n=317) 
62% 
(n=354) 
56% 
(n=219) 
55% 
(n=140) 
59% 
(n=135) 
61% 
(n=207) 
65% 
(n=392) 
60% 
(n=117) 
55% 
(n=223) 
53% 
(n=260) 
62% 
(n=178) 
CS 81% 84% 84% 63% 56% 62% 78% 82% 75% 74% 67% 81% 
Diff -21% -22% -22% -7% 0% -3% -17% -18% -15% -19% -14% -19% 
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It illustrates the average racial composition differences – separated by race and structural status – 
between the racial composition of the current (receiving) schools (first row) and the racial 
composition of the previous (sending) schools (second row). 
The results indicate that on average, for all years, students tend to have switched from 
TPSs to charter schools with a higher proportion of students of their own race.  One exception is 
apparent in all three years: minority structural-switcher students generally switch from TPSs to 
charter schools with similar racial compositions (with a difference ranging between 0% and 7%).  
For example, as illustrated in Table 6, the average minority structural-switcher student moved to 
a charter school in 2008-09 that had a percentage of minority students that was three percentage 
points higher than his/her previous TPS attended in 2007-08 (from a TPS with a 59% non-
minority population to a charter school with a 62% non-minority).   
Table 7 displays the racial composition differences of students who moved in the 
opposite direction – from charter schools to TPSs – for 2005-06 to 2008-09.     
Table 7  
Percentage of Same-Race Students in Sending Charters and Receiving TPSs, 2005-06 to 2008-09 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
CS 84% 
(n=124) 
86% 
(n=111) 
85% 
(n=137) 
84% 
(n=55) 
75% 
(n=68) 
93% 
(n=218) 
77% 
(n=99) 
68% 
(n=109) 
68% 
(n=89) 
87% 
(n=247) 
89% 
(n=310) 
85% 
(n=209) 
TPS 61% 63% 59% 49% 48% 64% 61% 58% 64% 57% 55% 57% 
Diff 23% 23% 26% 35% 27% 29% 16% 10% 4% 31% 34% 28% 
 
In a pattern that corresponds to the results noted above (for students who moved from TPSs to 
charter schools), these TPS switchers generally move from charter schools with a lower 
proportion of their own race than the TPSs they enter. 
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In summary, student switchers who move from TPSs to charter schools attend charters 
with higher proportions of their own race than their previous TPSs, while those who switch from 
charter schools to TPSs enroll in TPSs with lower percentages of their own race than their 
previous charters.  These patterns are likely due to the racially isolated (non-minority and 
minority) charter schools and relatively racially diverse TPSs in Delaware, discussed below.   
Achievement Comparisons 
Achievement analyses are reported specific to each year-pair – 2005-06 to 2006-07, 
2006-07 to 2007-08, and 2007-08 to 2008-09.  This section presents achievement comparisons 
for 2007-08 to 2008-09 only (as the most recent set of students), as for the most part, inferences 
of analyses remain consistent across years.  Appendix B reports analogous tables for 2005-06 to 
2006-07 and 2006-07 to 2007-08.   
Table 8 summarizes the 2007-08 to 2008-09 analysis by describing the achievement 
differences between students who switched from TPSs to charter schools, students in their 
previous TPSs, and students in the charter schools that they entered.   
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Table 8 
Average Prior Reading Scores (2007-08) of Switchers, Sending TPSs, and Receiving Charters  
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.83 
(n=354) 
-0.22 
(n=135) 
0.28 
(n=117) 
-0.68 
(n=178) 
Prior scores of students in sending TPSs 0.12 -0.24 0.04 -0.25 
Difference between student switchers and students in 
sending TPSs 
0.71 0.02 0.24 -0.43 
 
Prior scores of students who switched to charter schools 0.83 -0.22 0.28 -0.68 
Prior scores of students in receiving charter schools 0.82 -0.20 0.33 -0.58 
Difference between student switchers and students in 
receiving charter schools 
0.01 -0.02 -0.05 -0.10 
 
Prior scores of students in sending TPSs 0.12 -0.24 0.04 -0.25 
Prior scores of students in receiving charter schools 0.82 -0.20 0.33 -0.58 
Difference between students in sending TPSs and 
receiving charter schools 
-0.70 -0.04 -0.29 0.33 
 
It presents the average differences in test scores between: (1) charter school switchers and their 
peers at the TPSs they exited (third row); (2) charter school switchers and their peers at the 
charter schools they entered (sixth row); and (3) students in the specific charter schools entered 
and TPSs exited by each switcher (bottom row).
27
  As mentioned above, a positive value in the 
third row indicates that charter school switchers are higher scoring than students in the TPSs they 
left, a positive value in the sixth row demonstrates that switchers are higher scoring than students 
in the charter schools they entered, and a positive value in the bottom row illustrates that students 
in the sending TPSs are higher scoring than students in the receiving charter schools. 
The results in Table 8 indicate that non-minority student switchers are generally higher 
scoring than students in the TPSs they left in 2007-08 and have similar scores as students in the 
charter schools they entered in 2008-09.  Students in the sending TPSs attended by these non-
                                                          
27
 Schools are weighted according to the number of students who switch between schools.  
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minority switchers have reading scores that are, on average, lower than those of students in the 
receiving charter schools.  For example, on average, non-minority structural-switcher students 
move from TPSs with an average score of 0.12 to charter schools with an average score of 0.82. 
Minority student switchers (regardless of structural status) tend to have similar but 
slightly lower scores as students in their receiving charter schools.  Minority structural-switcher 
students also generally have similar test scores as students in their sending TPSs (difference of 
0.02), but minority non-structural-switcher students generally have lower reading scores than 
students in their previous TPSs (difference of -0.43).  Also, these minority non-structural-
switcher students generally leave TPSs with students who are higher scoring than students in 
their receiving charter schools.  
Table 9 provides the results for students who switched the other direction – from charter 
schools in 2007-08 to TPSs in 2008-09.   
Table 9 
Average Prior Reading Scores (2007-08) of Switchers, Sending Charters, and Receiving TPSs  
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.75 
(n=137) 
-0.87 
(n=218) 
-0.10 
(n=89) 
-0.72 
(n=209) 
Prior scores of students in sending charter schools 0.59 -0.74 -0.04 -0.58 
Difference between student switchers and students in 
sending charter schools 
0.17 -0.13 -0.06 -0.14 
     
Prior scores of students who switched to TPSs 0.75 -0.87 -0.10 -0.72 
Prior scores of students in receiving TPSs -0.01 -0.32 0.07 -0.20 
Difference between student switchers and students in 
receiving TPSs 
0.76 -0.55 -0.17 -0.52 
     
Prior scores of students in sending charter schools 0.59 -0.74 -0.04 -0.58 
Prior scores of students in receiving TPSs -0.01 -0.32 0.07 -0.20 
Difference between students in sending charter schools 
and receiving TPSs 
0.60 -0.42 -0.11 -0.38 
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It illustrates that non-minority structural-switcher students tend to score higher than students in 
either their previous charter schools or current TPSs.  Students in the sending charter schools of 
these non-minority switchers, for the most part, have higher average reading scores than students 
in the receiving TPSs.  Non-minority non-structural-switcher students, however, generally have 
lower test scores than students in their current TPSs and previous charter schools.  In addition, 
students in the sending charter schools of these non-minority non-structural-switcher students are 
oftentimes lower scoring than students in the receiving TPSs. 
Minority students (both structural and non-structural) follow a similar pattern to the non-
minority non-structural-switcher students.  They also generally have lower test scores than 
students in their previous charter schools and receiving TPSs, and overall, scores of students in 
these sending charter schools of minority switchers are lower than those of students in the 
receiving TPSs. 
Explanation of Outcomes 
The outcomes described above can be primarily explained by Delaware‘s racially isolated 
charter schools, racially diverse TPSs, and the correlation of race and achievement.  That is, non-
minority students tend to move between racially diverse TPSs and predominantly non-minority, 
high-scoring charter schools, while minority students generally switch between racially diverse 
TPSs and predominantly minority, low-scoring charter schools.  Figure 7 provides the 
distribution of standardized reading scores for students in TPSs (mean=0), predominantly non-
minority charter schools (dark gray bars; mean=0.8), and predominantly minority charter schools 
(light gray bars; mean=-0.7), using arrows to illustrate the difference in average reading scores 
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between TPSs and charter schools that students experience when moving to and from charter 
schools.   
Figure 7  
Distribution of Standardized Reading Scores for Students in TPSs and Charters, 2009 
 
 
 
  
That is, the dotted line represents the movement of minority students from TPSs to charter 
schools and vice versa, while the dashed line depicts the movement of non-minority students.  
Since Delaware's charter schools are composed mainly of non-minority high-scoring schools and 
minority low-scoring schools, non-minority switchers and students in the charter schools they 
0 
1000 
2000 
3000 
-3
 
-2
.8
 
-2
.6
 
-2
.4
 
-2
.2
 
-2
 
-1
.8
 
-1
.6
 
-1
.4
 
-1
.2
 
-1
 
-0
.8
 
-0
.6
 
-0
.4
 
-0
.2
 
0
 
0
.2
 
0
.4
 
0
.6
 
0
.8
 
1
 
1
.2
 
1
.4
 
1
.6
 
1
.8
 
2
 
2
.2
 
2
.4
 
2
.6
 
2
.8
 
3
 
# 
St
u
d
e
n
ts
 
Standardized Reading Scores of Students in TPSs 
TPSs 
0 
20 
40 
60 
80 
100 
120 
140 
-3
 
-2
.8
 
-2
.6
 
-2
.4
 
-2
.2
 
-2
 
-1
.8
 
-1
.6
 
-1
.4
 
-1
.2
 
-1
 
-0
.8
 
-0
.6
 
-0
.4
 
-0
.2
 0
 
0
.2
 
0
.4
 
0
.6
 
0
.8
 1
 
1
.2
 
1
.4
 
1
.6
 
1
.8
 2
 
2
.2
 
2
.4
 
2
.6
 
2
.8
 3
 
# 
St
u
d
e
n
ts
 
Standardized Reading Scores of Students in Charter Schools 
(predominantly minority schools = light gray;  
predominantly non-minority schools = dark gray)  
Charter Schools 
53 
 
 
 
attend are generally higher scoring than their TPS peers while minority switchers and students in 
the charter schools they attend are generally lower scoring than their TPS peers.         
The results reveal three distinct exceptions, however, to these patterns.  The first of these 
exceptions is apparent for minority structural-switcher students who switch from TPSs to charter 
schools.  Even though minority switchers are likely to be lower scoring than students in the TPSs 
they exit, minority structural-switcher students actually tend to score similarly to students in 
these TPSs.  In 2007-08, minority structural-switcher students have an average standardized test 
score of -0.22, while students in their previous TPSs have a similar average score of -0.24.  In 
addition, students in the previous TPSs exited by minority structural-switcher students generally 
have similar test scores as students in the charter schools entered by the switchers, rather than 
higher scores.  The average score of -0.24 for students in sending TPSs is almost equal to the 
average score of -0.20 for students in receiving charter schools in 2007-08 (see Table 8).  The 
similarity in scores may be explained, in part, by the substantial number (e.g., 22% in 2007-08 to 
2008-09) of minority structural-switcher students who switch to one racially diverse charter 
school (49% minority) that serves students with average standardized test scores (0.03).  These 
students likely move between TPSs and charter schools that both have students with average test 
scores (scores of approximately 0.00).   
A second exception is evident for non-minority non-structural-switcher students who 
moved from charter schools to TPSs.  While non-minority switchers tend to be higher scoring 
than students in the TPSs they enter, non-minority non-structural-switcher students are actually 
generally lower scoring than students in these TPSs.  As illustrated in Table 9, the average score 
of -0.10 for non-minority non-structural-switcher students is lower than the 0.07 score for their 
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receiving TPSs in 2007-08.  And students in the previous charter schools (-0.04) that the non-
minority non-structural-switcher students leave tend to have lower average test scores than 
students in the receiving TPSs (0.07), a pattern opposite of that reported above.  This pattern may 
be attributed, in part, to over half (55%) of these non-minority non-structural-switcher students 
in 2007-08 to 2008-09 leaving two charter schools with low levels of racial isolation (27% and 
35% minority) and low-scoring students on average (-0.12 and -0.15).  Given that the students in 
these charter schools are low-scoring on average, they are probably lower scoring than students 
in receiving TPSs of these switchers.  
Finally, although student switchers tend to have test scores similar to those of students in 
the charter schools they enter and exit, some switchers do not follow these patterns.  In all year-
pairs (2005-06 to 2006-07, 2006-07 to 2007-08, and 2007-08 to 2008-09), minority non-
structural-switcher students are, on average, lower scoring than students in their sending and 
receiving charter schools – they may be making non-structural switches because they are not 
satisfied with their academic performance.  For example, Table 9 indicates that minority non-
structural-switcher students who move from charters to TPSs have an average standardized score 
of -0.72, compared to the average score of -0.58 for students in their charter schools in 2007-08.  
In addition, non-minority structural-switcher students consistently have higher test scores than 
students in their previous charter schools, suggesting that high-scoring non-minority students 
who choose to enter charter schools are switching at structural times.  On average, non-minority 
structural-switcher students have a standardized score of 0.75 while students in their previous 
charter schools have an average score of 0.59 in 2007-08 (see Table 9).  Further examination of 
the data does not reveal any distinct patterns to explain this phenomenon, suggesting that some 
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non-minority switchers may be higher scoring than students in their sending/receiving charter 
schools while some minority switchers may be lower scoring.    
In 2005-06 to 2006-07, however, the results do not conform to some of these exceptions. 
In particular, minority structural-switcher students who switch from TPSs to charters are lower 
scoring than students in their sending TPSs.  Also, for non-minority non-structural-switcher 
students who move from charters to TPSs, students in their sending schools are slightly higher 
scoring than students in their receiving TPSs (see Tables B3 and B4 in Appendix B).   
Sensitivity Analyses 
As discussed in Chapter 3, additional analyses provide a robustness check by 
investigating the sensitivity of reported results to the inclusion/exclusion of various groups of 
students.  The first robustness check (RC1) restricts the sample to only those students who 
switched between schools within five miles.  The second robustness check (RC2) includes in the 
analysis sample students for whom the race variable was inconsistent across years.  The third 
robustness check (RC3) includes for the racial composition analyses those students for whom 
reading scores were missing.  Finally, the fourth robustness check (RC4) includes in the racial 
composition comparisons those students reported to have either skipped or failed a grade.  
Appendices C and D provide (for racial composition and achievement, respectively) tables 
illustrating the results of the robustness checks analogous to those of the original analysis.   
Table 10 presents racial composition comparisons between original results and robustness 
checks for students who switched from TPSs to charter schools in 2007-08 to 2008-09.   
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Table 10 
Sensitivity Analysis: Difference in Percentage of Same-Race Students of Sending TPSs and 
Receiving Charters, 2007-08 to 2008-09 
 Original RC1 RC2 RC3 RC4 
Non-Minority Structural -22% -30% -22% -22% -22% 
Minority Structural -3% -10% -3% -4% -3% 
Non-Minority Non-Structural -15% -14% -15% -15% -15% 
Minority Non-Structural -19% -8% -19% -20% -21% 
 
The first robustness check (RC1) – the analysis that filters out students who switched between 
schools more than five miles apart – yields results that are different to those of the original 
analysis.  In contrast, the results of other robustness checks (RC2, RC3, and RC4) do not indicate 
a substantial difference compared to those of the original analysis. 
Looking closer at the results from RC1, while the racial composition differences between 
sending and receiving schools of minority students differed in magnitude (by 7 and 11 
percentage points for structural and non-structural, respectively) from those of the original 
analysis, these students still enter charter schools that have a higher percentage of minority 
students than their previous TPSs.  Results of structural-switcher students (regardless of race) 
suggest that students who move within five miles between TPSs and charter schools experience 
greater racial composition differences than students who move any distance, in part due to the 
racial diversity of the sending TPSs (of non-minority structural-switcher students) and the racial 
isolation of the receiving charter schools (of minority structural-switcher students) that are 
concentrated in five-mile regions.  While the results of non-minority non-structural-switcher 
students under the five-mile filter are similar to those of the original analysis, the results of 
minority non-structural-switcher students who switch within five miles indicate that these 
students generally move between schools that have smaller racial composition differences (than 
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those who switch any distance), which could be attributed, in part, to the racial homogeneity 
found in neighborhoods.  Even though residential segregation exists across many of Delaware‘s 
neighborhoods, Delaware‘s minority neighborhoods are more densely populated with nearby 
racially isolated TPSs and charter schools.  
Table 11 compares the racial composition differences of the original analysis and 
robustness checks for students who moved from charter schools to TPSs in 2007-08 to 2008-09.   
 
Table 11 
Sensitivity Analysis: Difference in Percentage of Same-Race Students of Sending Charters and 
Receiving TPSs, 2007-08 to 2008-09 
 
Original RC1 RC2 RC3 RC4 
Non-Minority Structural 26% 27% 25% 26% 26% 
Minority Structural 29% 22% 30% 30% 30% 
Non-Minority Non-Structural 4% 4% 4% 5% 6% 
Minority Non-Structural 28% 17% 27% 27% 26% 
 
Similar to the analyses of the other direction (from TPSs to charter schools), outcomes appear to 
be sensitive to the five-mile restriction for minority students, but the results are similar for all 
other considerations.
28
  Minority students (both structural and non-structural) who move within 
five miles switch from charter schools to TPSs that are more similar in racial compositions than 
those who moved farther distances – as mentioned above, this could be due to racial similarities 
between nearby schools. 
Because the robustness check (RC1) that isolated students who switch between schools 
within five miles leads to results different from the original analysis, additional analyses examine 
the sensitivity of results that include students who switch within certain distances – ten and 2.5 
                                                          
28
 Non-minority structural results are robust for movement in this direction. 
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miles, labeled as RC1a and RC1b, respectively.  Table 12 presents the racial composition 
comparisons of students who move from TPSs to charter schools within ten, five, and 2.5 miles.   
Table 12 
Sensitivity Analysis regarding Distance: Difference in Percentage of Same-Race Students of 
Sending TPSs and Receiving Charters, 2007-08 to 2008-09 
 Original 
RC1a 
(10 miles) 
RC1 
(5 miles) 
RC1b 
(2.5 miles) 
Non-Minority 
Structural 
-22% 
(n=354) 
(100% of switchers) 
-23% 
(n=225) 
(64% of switchers) 
-30% 
(n=48) 
(14% of switchers) 
-20% 
(n=15) 
(4% of switchers) 
Minority 
Structural 
-3% 
(n=135) 
(100% of switchers) 
-6% 
(n=88) 
(65% of switchers) 
-10% 
(n=59) 
(44% of switchers) 
-3% 
(n=33) 
(24% of switchers) 
Non-Minority 
Non-Structural 
-15% 
(n=117) 
(100% of switchers) 
-12% 
(n=79) 
(68% of switchers) 
-14% 
(n=64) 
(55% of switchers) 
-18% 
(n=40) 
(34% of switchers) 
Minority 
Non-Structural 
-19% 
(n=178) 
(100% of switchers) 
-15% 
(n=132) 
(74% of switchers) 
-8% 
(n=99) 
(56% of switchers) 
-4% 
(n=71) 
(40% of switchers) 
 
One might expect that as the distance between sending and receiving schools decreases, 
these schools are likely to be more similar in racial compositions, but only the results of minority 
non-structural-switcher students fit this pattern.  The results of non-minority non-structural-
switcher students switching within ten, five, and 2.5 miles are similar to the original analysis, 
and the results of structural students (regardless of race) do not indicate a consistent relationship 
between distances and racial composition differences between schools.  
As mentioned above, the results of structural-switcher students indicate that those who 
move within five miles generally switch between schools with larger differences in racial 
compositions (compared to results of the original analysis).  Structural-switcher students who 
transfer between schools within 2.5 miles, however, generally experience smaller differences in 
racial compositions than those who move within five miles, in part because a higher proportion 
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of these switchers enter charter schools with low levels of racial isolation (see Tables E1 and E3 
in Appendix E for more details). 
Table 13 provides the results of the racial composition comparisons of students who 
move from charter schools to TPSs within ten, five, and 2.5 miles.   
Table 13 
Sensitivity Analysis regarding Distance: Difference in Percentage of Same-Race Students of 
Sending Charters and Receiving TPSs, 2007-08 to 2008-09 
 
Original 
RC1a  
(10 miles) 
RC1  
(5 miles) 
RC1b  
(2.5 miles) 
Non-Minority 
Structural 
26% 
(n=137) 
(100% of switchers) 
28% 
(n=95) 
(69% of switchers) 
27% 
(n=92) 
(67% of switchers) 
14% 
(n=25) 
(18% of switchers) 
Minority 
Structural 
29% 
(n=218) 
(100% of switchers) 
26% 
(n=163) 
(75% of switchers) 
22% 
(n=130) 
(60% of switchers) 
16% 
(n=65) 
(30% of switchers) 
Non-Minority 
Non-Structural 
4% 
(n=89) 
(100% of switchers) 
3% 
(n=55) 
(62% of switchers) 
4% 
(n=38) 
(43% of switchers) 
4% 
(n=19) 
(21% of switchers) 
Minority Non-
Structural 
28% 
(n=209) 
(100% of switchers) 
23% 
(n=140) 
(67% of switchers) 
17% 
(n=97) 
(46% of switchers) 
14% 
(n=57) 
(27% of switchers) 
 
The results of minority students (regardless of structural status) illustrate that those who move 
smaller distances encounter smaller differences in racial compositions between schools.  For 
non-minority students, the results of ten-, five-, and 2.5-mile analyses are similar to those of the 
original analysis, except that non-minority structural-switcher students who move within 2.5 
miles face smaller racial composition differences (see Tables E2 and E4 in Appendix E for more 
details). 
Given the correlation between achievement and race in Delaware, the results of the 
sensitivity analyses that examine racial compositions are similar to those of achievement 
analyses.  Only two of the robustness checks are appropriate for achievement analyses – adding 
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students who move within five miles (RC1) and including students for whom the race variable is 
inconsistent across years (RC2).
29
  Table 14 provides the achievement comparisons of the 
original analysis and robustness checks for student switchers who transfer from TPSs to charter 
schools in 2007-08 to 2008-09, indicating that some of the results of students who move within 
five miles to attend charter schools are different from those of the original analysis.   
 
Table 14 
Sensitivity Analysis: Difference in Reading Scores of Students in Sending TPSs and Receiving 
Charters, 2007-08 to 2008-09 
 Original RC1 RC2 
Non-Minority Structural -0.70 -0.56 -0.69 
Minority Structural -0.04 0.12 -0.04 
Non-Minority Non-Structural -0.29 -0.29 -0.29 
Minority Non-Structural 0.33 0.15 0.33 
  
In contrast, the other robustness check (RC2) – including students identified as having 
inconsistent records of race – does not produce results that differ greatly from those of the 
original analysis. 
Students who move closer distances are likely to face smaller differences in test scores 
between schools.  Minority structural-switcher and non-minority non-structural-switcher 
students, however, do not follow this trend, as minority structural-switcher students move to 
schools with scores that differ by 0.12 on average (compared to -0.04 in the original analysis), 
and non-minority non-structural-switcher students who move within five miles switch between 
schools with the same average difference in test scores (-0.29) as those in the original analysis.   
                                                          
29
 Robustness checks can examine neither students who are missing reading scores nor students who failed or 
skipped grades, as reading scores have been standardized by consecutive grade-pairs. 
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Table 15 provides the achievement comparisons of the original analysis and two 
robustness checks (again, excluding students missing reading scores and students who failed or 
skipped grades) for student switchers who transfer from charter schools to TPSs in 2007-08 to 
2008-09.   
Table 15 
Sensitivity Analysis: Difference in Reading Scores of Students in Sending Charters and Receiving 
TPSs, 2007-08 to 2008-09 
 Original RC1 RC2 
Non-Minority Structural 0.60 0.61 0.59 
Minority Structural -0.42 -0.32 -0.42 
Non-Minority Non-Structural -0.11 -0.15 -0.10 
Minority Non-Structural -0.38 -0.22 -0.37 
 
The first robustness check (RC1) indicates a difference between results based on the main 
sample and those based on the addition of students who moved within five miles.  While the 
results are directionally similar, they illustrate a difference in magnitude.  The results of minority 
students (regardless of structural status) who move within five miles suggest that these students 
transferred between charters and TPSs with test scores that are more similar than those of 
students who moved farther distances, reflecting the pattern described above.  In contrast, the 
second robustness check (RC2) that includes students with inconsistent race records does not 
substantially change the results of the original analysis. 
Similar to robustness checks of racial composition analyses, additional analyses examine 
students who switch schools within ten and 2.5 miles (labeled as RC1a and RC1b, respectively) 
to further investigate the difference in results between students who switch between schools 
within five miles and the original analysis.  Table 16 describes the results of these additional 
robustness checks for students who left TPSs and entered charter schools in 2007-08 to 2008-09.      
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Table 16 
Sensitivity Analysis regarding Distance: Difference in Reading Scores of Students in Sending 
TPSs and Receiving Charters, 2007-08 to 2008-09 
 
Original 
RC1a  
(10 miles) 
RC1  
(5 miles) 
RC1b  
(2.5 miles) 
Non-Minority Structural -0.70 -0.77 -0.56 -0.21 
Minority Structural -0.04 0.04 0.12 0.02 
Non-Minority Non-Structural -0.29 -0.25 -0.29 -0.29 
Minority Non-Structural 0.33 0.24 0.15 0.14 
 
The results of robustness checks indicate that minority structural-switcher students who 
move within five miles switch between schools with greater achievement differences than those 
of the original analysis, but those who move within 2.5 miles experience smaller achievement 
differences.  Analogous to the explanation provided above in the racial composition analyses, 
high- and low-performing charter schools are concentrated in five-mile regions, in higher 
proportions than those within ten or 2.5 miles of sending schools.   
Corresponding to the racial composition analyses described above in Table 12, the results 
of non-minority non-structural-switcher students who move within ten, five, and 2.5 miles are 
similar to those of the original analysis, and the results of minority non-structural-switcher 
students conform to the pattern of decreasing distance and difference in test scores between 
schools (see Appendix F for tables for analyses using ten-, five-, and 2.5-mile filters for all 
years). 
Table 17 presents the achievement differences between student switchers, previous TPSs, 
and current charter schools for sensitivity analyses of students who switched various distances in 
2007-08 to 2008-09.   
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Table 17 
Sensitivity Analysis regarding Distance: Difference in Reading Scores of Students in Sending 
Charters and Receiving TPSs, 2007-08 to 2008-09  
 Original RC1a  
(10 miles) 
RC1  
(5 miles) 
RC1b  
(2.5 miles) 
Non-Minority Structural 0.60 0.63 0.61 -0.03 
Minority Structural -0.42 -0.39 -0.32 -0.29 
Non-Minority Non-Structural -0.11 -0.13 -0.15 -0.26 
Minority Non-Structural -0.38 -0.30 -0.22 -0.19 
 
The results of minority student switchers (for both structural- and non-structural-switcher 
students) correspond to the racial composition analyses described in Table 13, insofar as the 
achievement differences decrease as the distance between schools decreases.  For non-minority 
switchers, the results of ten- and five-mile analyses are similar to those of the original analysis, 
but the results of non-minority structural-switcher students who move within 2.5 miles are 
substantially different from those of analyses using other distance filters (e.g., standardized score 
difference of -0.03 vs. 0.61).  In addition, the results of non-minority non-structural-switcher 
students who move within 2.5 miles indicate an increase in test score differences (see Appendix 
F for tables for analyses using ten-, five-, and 2.5-mile filters for all years). 
Discussion 
This chapter addresses two of the research questions in this study: (1) to what extent have 
students in Delaware switched from TPSs to charter schools that have larger percentages of 
students of the same race than the TPSs they left, and vice versa (from charter to TPS); and (2) to 
what extent have students in Delaware switched from TPSs to charter schools with students who 
are higher scoring than students in the TPSs they left, and vice versa (from charter to TPS)?   
Results from the analyses described in the Findings section illustrate that students who 
switch from TPSs to charters tend to move to charter schools that have higher proportions of 
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students of their own race than the TPSs they leave.  In contrast, students who switch from 
charters to TPSs tend to move to TPSs with lower proportions of students of their own race than 
the charter schools they leave.  With regard to achievement, non-minority switchers tend to move 
from and to TPSs that have students with lower average test scores than students in the charter 
schools that they enter or leave, whereas minority switchers tend to switch from and to TPSs that 
have students with higher average test scores than students in their sending/receiving charter 
schools.   
The findings presented in this chapter are fairly consistent with conclusions from 
previous studies using similar methods (Bifulco & Ladd, 2007; Booker et al., 2005; Garcia, 
2008; Weiher & Tedin, 2002; Zimmer et al., 2009), with some exceptions (Appendix G provides 
a chart that lists the geographic regions examined in these studies and their general findings).  
Similar to this study, Bifulco and Ladd (2007), Garcia (2008), Weiher and Tedin (2002) found 
that on average, students are switching to charter schools with higher proportions of their race in 
North Carolina, Arizona, and Texas (respectively).  Booker et al. (2005), however, reached 
different results in one of their two regions – i.e., White students in California move to charter 
schools with lower percentages of White students as compared to the TPSs that they left.  In 
addition, Zimmer et al. (2009) concluded that students are generally switching to charter schools 
with racial compositions similar to those of the TPSs that they left. 
While all of the five previous sorting studies examined racial compositions, only three of 
the five studies compared achievement levels.  Booker et al. (2005) and Zimmer et al. (2009) 
found that in several regions, White student switchers are higher scoring than their TPS peers 
while Black student switchers are lower scoring than their TPS peers.  Bifulco and Ladd (2007) 
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compared the average achievement levels of sending TPSs and receiving charter schools (instead 
of sending TPSs and student switchers) and concluded that in North Carolina, White students 
switch to charter schools with students who are higher scoring than students in their sending 
TPSs, while Black students move to charter schools with students who are lower scoring than 
students in their TPSs.    
This study is different from other studies in that it: (1) makes a distinction between 
structural- and non-structural-switcher students; (2) analyzes students moving between schools 
within certain distances; (3) examines three year-pairs separately; (4) includes analyses 
examining students who switched from charter schools to TPSs (in addition to students who 
switched from TPSs to charters); and (5) compares the achievement levels of sending and 
receiving schools.  Each of these differences is discussed below. 
Unlike these earlier studies, this study investigates the structural and non-structural 
distinction, emphasizing a difference between students who are required to switch schools and 
students who choose to switch schools.  Even though the results of the analyses of structural-
switcher students are generally similar to those of non-structural-switcher students, several 
differences emerged.  For instance, minority non-structural-switcher students who leave TPSs 
are, on average, lower scoring than students in their receiving charter schools – they may be 
prompted to move at non-structural times because they are academically struggling in their 
schools.  Furthermore, they choose charter schools that are made up of predominantly minority 
and low-scoring students, compared to the relatively racially diverse charter schools that their 
structural-switcher counterparts choose.  As mentioned above, a large number of minority 
structural-switcher students moved to one charter school with low levels of racial isolation in 
66 
 
 
 
2008-09 that have students with average standardized test scores.  This is interesting for two 
reasons: (1) minority non-structural-switcher students appear to actively choose predominantly 
minority schools; and (2) minority structural-switcher students take advantage of the diverse 
charter option at structural times.  
In addition, non-minority non-structural-switcher students who switch from charter 
schools to TPSs choose to leave charter schools that are not as isolated by race and achievement 
as the charter schools exited by their non-minority structural counterparts.  As described above, 
over half of these non-minority non-structural switchers left two charter schools with low levels 
of racial isolation in 2007-08 to 2008-09, suggesting that high-scoring non-minority students are 
not satisfied with their racially diverse schools and choose to leave.   
These distinct outcomes of structural- and non-structural-switcher students indicate that 
when students choose to switch schools (rather than switching schools out of necessity due to 
school grade configurations), many choose to attend racially isolated schools or leave racially 
diverse schools.  Without the structural/non-structural distinction, students may appear to have 
chosen racially diverse charter schools even though some have selected racially isolated charter 
schools.   
Second, this dissertation differs from past studies because it analyzes racial compositions 
and achievement levels using a distance filter, to determine if (and to what extent) students who 
transfer to nearby schools experience a change in school comparisons.  The results reveal that 
samples that include smaller distances between schools yield results with smaller differences in 
racial compositions and achievement levels between schools, in part because these nearby 
schools may share the same neighborhood demographics.   
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Exceptions to the distance pattern are mainly attributed to many of the students moving to 
one of the few charter schools in the state with low levels of racial isolation.  In addition, the 
sample of students who move within 2.5 miles between schools is extremely small – in 
particular, non-minority structural-switcher students who switch within 2.5 miles to TPSs do 
have an unexpectedly small difference in achievement levels between schools, which can be 
explained by the small number of students in this group (n=25).    
The third difference is that this study examines three year-pairs separately (2005-06 to 
2006-07, 2006-07 to 2007-08, and 2007-08 to 2008-09) rather than averaging several years 
together, as seen in other studies (Garcia, 2008; Zimmer et al., 2009).  By analyzing each 
individual year-pair, this study provides comparisons of year-pairs and sorting trends over time.  
Yet, as noted in the Findings section, this study finds that for the most part, the results of each of 
the three year-pairs are similar.  
Fourth, as mentioned above, this study not only analyzes students who switch from TPSs 
to charter schools (like the other studies), but it also examines students who move from charters 
to TPSs.  By including students who transfer from charters to TPSs in the analyses, this study is 
able to fully describe the movement of students between charter schools and TPSs, illustrating in 
particular that students are moving to TPSs that are more diverse than their previous charter 
schools.  That is, instead of moving to schools to be with higher proportions of their own race or 
high-scoring students, students generally move from more racially isolated charter schools to 
relatively racially diverse TPSs.  This suggests that students are not always switching to schools 
with higher proportions of their own race; rather, the high levels of racial isolation of Delaware 
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charter schools enables students to enter charter schools with more of their own race and TPSs 
with less of their own race. 
Finally, this study compares the achievement of students in sending and receiving 
schools, while other studies only compare the achievement of switchers to their TPS peers.
30
  By 
examining the achievement of sending and receiving schools, this study is able to indicate if 
students enter high- or low-scoring schools in comparison to their previous schools.  For 
example, on the whole, minority students enter charter schools with students who are lower 
scoring than their previous TPSs that serve students with low (negative) standardized test scores. 
These different methods among sorting studies may not explain the inconsistent 
conclusions of these studies, but the different geographic regions of the studies may substantiate 
such inconsistencies.  As discussed above, the results of this study are driven by Delaware‘s 
racially isolated charter schools – a phenomenon that does not exist in some of the regions of the 
other studies.  As discussed in the following chapter, charter schools in Delaware can find ways 
to mitigate racial isolation; e.g., Appendix H provides a chart indicating which jurisdictions 
demonstrate a commitment to racial diversity through race-conscious legislation, at-risk 
preferences, and transportation accessibility.  Studies that concluded that students are not sorting 
by race or achievement (Booker et al., 2005; Zimmer et al., 2009) mostly examined regions that 
indicate a focus on racial diversity in their charter policies – California, Ohio, Milwaukee, 
Chicago, and Denver.
31
  California, Ohio, and Milwaukee have race-conscious provisions in their 
charter legislation; Ohio allows charters to place enrollment preferences on at-risk students; and 
                                                          
30
 Bifulco and Ladd (2007) also compared the achievement of students in sending and receiving schools.  
 
31
 Students in Philadelphia and Texas (achievement only) also did not demonstrate patterns of sorting (Zimmer et al., 
2009), but these states did not indicate a diversity focus based on these specific measures.      
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California, Chicago, Denver, and Milwaukee prioritize charter applications that indicate a focus 
on low-scoring students.   
Furthermore, while the results of this study are likely attributable in large part to 
Delaware‘s racially isolated charter schools, Delaware also has a few racially diverse charter 
schools.  As discussed above, the results uncover three exceptions to the general findings that 
non-minority students gravitate toward charter schools with high-scoring non-minority students 
and minority students tend to switch to charter schools with low-scoring minority students.  
These exceptions often involve Delaware‘s five charter schools that are not racially isolated, with 
20-80% minority compositions.  That is, three of these five relatively racially diverse charter 
schools are made up of mainly non-minority students (50-70% non-minority population) and yet 
have students who are low-scoring (standardized average values of -0.12, -0.15, and -0.70), 
deviating from the correlation of race and achievement.  Further examination of the data reveals 
that in the cases producing unexpected results, many non-minority students are moving to these 
lower scoring (but predominantly White) schools.  This suggests that racial compositions may be 
more of a factor in charter selection than achievement levels. 
For the most part, the outcomes suggest that charter schools in Delaware provide a 
mechanism for students to racially isolate themselves.  The results indicate that students choose 
to leave racially diverse TPSs to attend racially isolated charter schools with a higher proportion 
of their own race.  Furthermore, when the analyses are separated by structural status, the results 
illustrate that when students choose to switch schools (non-structural-switcher students), many 
select to enter racially isolated schools or exit racially diverse schools. 
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Given that one of the original goals of the charter school movement is to increase 
achievement for disadvantaged minority students, policymakers might want to address the racial 
isolation that currently exists in Delaware‘s charter schools, to achieve the benefits of diversity 
as discussed in Chapter 2.  The following chapter supplements these findings by providing a 
legal analysis of how Delaware‘s charter schools can reduce racial isolation.  In the wake of 
PICS (2007), a recent Supreme Court case that struck down district plans addressing racial 
isolation in Seattle and Louisville, charter schools in Delaware seeking to decrease racial 
isolation can consider alternate diversity plans and terminate questionable enrollment practices.    
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CHAPTER V 
SEEKING TO REDUCE RACIAL ISOLATION AFTER PICS 
Overview of RCPs 
Prior to the PICS (2007) decision, RCPs were a mechanism designed to mitigate racial 
isolation by assigning students to schools based on race.  For example, Seattle‘s RCP changed 
the minority composition of ninth-graders from 80 to 60 percent at one of the high schools in 
2000-2001 (PICS, 2007).  After the Supreme Court in PICS (2007) struck down RCPs in Seattle 
and Louisville, however, school districts have shied away from using RCPs to address racial 
isolation (Tefera, Siegel-Hawley, & Frankenberg, 2010). 
This section provides an overview of RCPs, beginning with a discussion of the definition 
of ―racial isolation‖ that provides two approaches for defining ―racial isolation‖ and explains 
which one is more appropriate to use in Delaware‘s context.  It then continues with an analysis of 
the Equal Protection Clause as it applies to RCPs.  It describes cases involving RCPs, focusing 
on the PICS (2007) decision – the only Supreme Court case to evaluate the use of voluntary 
RCPs in K-12 schools.  Finally, it discusses the constitutionality of RCPs, including the 
arguments for lowering the PICS standard of review for RCPs. 
This dissertation largely focuses on issues of racial isolation in charter schools.  The legal 
analysis presented below highlights those charter school issues.  In addition, however, the below 
discussion touches at times on larger issues of racial isolation in schools.  Because the law, as set 
forth in the Supreme Court‘s PICS (2007) decision, suggests some approaches for addressing 
racial isolation that apply to TPSs but not to charters (as explained below), this dissertation also 
includes Delaware‘s TPS districts in the discussion.    
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Defining “racial isolation.”  Most scholars use one of two main approaches to define a 
racially isolated school (Rossell et al., 2002).  These two definitions are described below, along 
with the applicable approach for charter schools in Delaware.   
Critical mass: Criterion-referenced.  The first way to define a racially isolated school is 
based on the racial composition of the school itself – under this definition, schools are considered 
racially isolated if they do not have a ―critical mass‖ of a certain race.  A critical mass can be 
described as the proportion of minorities necessary to fully achieve the benefits of diversity, such 
that minorities can avoid serving as token representatives of their race.  
Linn and Welner (2007) did not advocate for using a specific percentage to determine 
critical mass, explaining that the existing research does not provide a strong argument that a 
particular percentage can lead to diversity benefits.  And in Grutter v. Bollinger (2003), the Dean 
and Admissions Directors of the University of Michigan Law School claimed that critical mass 
cannot be quantified by a certain number or percentage.  The Court in Grutter v. Bollinger 
(2003) held that the admissions process using race to enroll a critical mass of students was 
constitutional because (among other things) the university demonstrated that ―a ‗critical mass‘ of 
underrepresented minorities is necessary to further its compelling interest in securing the 
educational benefits of a diverse student body‖ (Grutter v. Bollinger, 2003, p. 333).  
Furthermore, the Fifth Circuit Court of Appeals in Fisher v. University of Texas (2011) stated 
that the percentage constituting a critical mass does not have to be the same for every racial 
group.  
Other courts have set forth a specific percentage of a student population to constitute a 
critical mass in other cases.  For instance, the court in Comfort v. Lynn (2005) concluded that 
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approximately 20% of a group creates a critical mass.  In addition, Louisville‘s expert provided a 
numerical goal of 20% minority for schools to avoid racial isolation (PICS, 2007). 
Reflection of district’s composition: Norm-referenced.  The second option, used by 
Seattle and Louisville, considers a school to be racially isolated if its student body composition 
does not roughly reflect the racial composition of its surrounding district.  In the context of 
Delaware, the court in Evans v. Buchanan (1976), which consolidated Delaware districts as part 
of a remedy for segregation, asserted that schools must aim for a racial composition within 15% 
– the ―usual figure‖ – of the racial composition of the surrounding area (p. 356).  Other court-
ordered desegregation plans and voluntary RCPs have similarly required the racial composition 
of a school to be within 10% or 15% of the racial composition of the surrounding district 
(Comfort v. Lynn, 2005; Green v. County School Board, 1968; Swann v. Charlotte-Mecklenburg 
Board of Education, 1971; PICS, 2007). 
Justice Stephen Breyer‘s dissent in PICS (2007) quoted dicta from Swann v. Charlotte-
Mecklenburg Board of Education (1971) to argue that: 
School authorities are traditionally charged with broad power to formulate and implement 
educational policy and might well conclude, for example, that in order to prepare students 
to live in a pluralistic society each school should have a prescribed ratio of Negro to 
white students reflecting the proportion for the district as a whole.  To do this as an 
educational policy is within the broad discretionary powers of school authorities. (PICS, 
2007, p. 823, quoting Swann v. Charlotte-Mecklenburg Board of Education, 1971, p. 16)   
The plurality opinion in PICS (2007), however, found that the dissent placed ―such 
extraordinary weight‖ on the dicta, which does not address whether districts are allowed to use 
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racial classifications (p. 738).  In fact, the plurality opinion considered RCPs using the norm-
referenced definition to be seeking racial balance, which is ―patently unconstitutional‖ (PICS, 
2007, p. 729, quoting Grutter v. Bollinger, 2003, p. 330).
32
 
Definitions of racial isolation for Delaware.  Given these two definitions of racial 
isolation, this analysis of Delaware charter schools will use the critical mass definition for the 
reasons described below. 
Critical mass.  For Delaware charter schools, the critical mass definition of racial 
isolation is the most appropriate way to identify racially isolated schools because it is more 
aligned with characteristics of charter schools.  Due to the autonomous nature of charter schools, 
these schools may not want to depend on districts for guidance on avoiding racial isolation.  That 
is, charter schools can draw students from outside district lines and may not want to base their 
racial composition on their district‘s racial composition if they consider themselves independent 
from their district.  
In addition, this approach is suitable for Delaware‘s charter schools because many of 
these schools are hyper-segregated.  These charter schools, if one accepts the compelling interest 
in diversity, need to focus on preventing the isolation of one race to provide a racially diverse 
learning environment for students.  As shown in Appendix I, which provides the percentage of 
minority students in each charter school in 2009, Delaware has eight hyper-segregated minority 
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 Furthermore, the majority opinion (joined by Kennedy) maintained that the dicta – relied upon by the Seattle and 
Louisville districts to argue that their voluntary use of RCPs was constitutionally permissible – was only applicable 
to districts that were previously de jure segregated. 
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charter schools, and two that are hyper-segregated White (out of 18 total charter schools).
33
  And 
three other charter schools enroll between 10-20% of one race, also falling short of a critical 
mass.
34
  Only five of the 18 could reasonably be called racially diverse. 
This critical mass logic, however, may be flawed.  Since the Hispanic, American 
Indian/Alaska Native, and Asian/Pacific Islander races make up such small proportions of the 
state (9.0%, 0.3%, and 3.2% in 2009, respectively), it is not feasible to expect all schools to 
contain 20% (assuming this percentage is designated as the critical mass) of each of these races.  
Furthermore, students of these underrepresented races (Hispanic, American Indian/Alaska 
Native, and Asian/Pacific Islander) may not experience any critical mass benefits since they will 
likely not be able to attend school with 20% of their own race.  Schools in Delaware can only 
realistically reach 20% of each race if they group their students into two racial categories 
(instead of the original five): minority and non-minority.  But schools should recognize that 
using only two racial categories may conceal the racial isolation of students of underrepresented 
races.  For example, if a school is made up of 30% minority students – 20% African American 
and 10% Hispanic – the Hispanic students may be mistakenly assumed to be receiving critical 
mass benefits even if they are not.     
But, as mentioned above, the U.S. Court of Appeals for the Fifth Circuit recently 
concluded that the percentage comprising the critical mass of each racial group may differ 
(Fisher v. University of Texas, 2011).  Furthermore, the Supreme Court in Grutter v. Bollinger 
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 The hyper-segregated minority charter schools are: Academy of Dover, Delaware College Prep, East Side, Family 
Foundations, Kuumba, Moyer Academy, Prestige, and Thomas Edison. The hyper-segregated white charter schools 
are: Charter School of Wilmington and Sussex Academy.  
 
34
 The charter schools with a 10-20% minority composition are: Delaware Military, MOT, and Newark Charter. 
There are no charter schools in Delaware with a 10-20% white composition.  
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(2003) upheld the University of Michigan Law School‘s use of race to obtain diversity benefits 
by enrolling a ―critical mass of underrepresented minority students‖ such as African Americans, 
Hispanics, and Native Americans (p. 318).  That is, the Court indicated that students of different 
races can be grouped together as underrepresented minority students to reach a critical mass.  
Addis (2007) supports the combination of several minority races into the category of 
―underrepresented minority‖ when considering the critical mass issue, arguing that ―there is a 
commonality among members of these groups in that their relationship with the majority has 
been one of exclusion, domination, and devaluation‖ (p. 140).   
Reflection of district’s composition.  The alternative definition, a norm-referenced 
measure based on the racial composition of a charter school‘s host district, should not be used 
because the plurality opinion in PICS (2007) considered RCPs using this definition to be 
unconstitutional, as discussed above.   
In addition, this definition would be difficult to use in Delaware.  The schools in this 
state, including charters, may find it challenging to alter their racial compositions based on their 
host districts because districts in Delaware have racial compositions that span a wide range – 
between approximately 30-60% minority.  This approach results in inconsistencies among 
schools – e.g., neighboring charter schools will have vastly different requirements to eliminate 
racial isolation if their districts have different racial compositions.  Also, if Delaware schools 
strive to match a district whose racial composition is at one of the extremes (e.g., 30% minority), 
they could easily become racially isolated.  That is, schools complying with the ―within 15%‖ 
rule could end up with racial compositions as low as 15% minority, which is lower than the goal 
of a 20% minority composition often provided in the critical mass argument.  
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In addition, in the densely populated city of Wilmington, several of Delaware‘s nearby 
charter schools (e.g., within one mile of each other) are located in different districts.  If two 
charter schools that are close in proximity to each other but located in different districts are 
drawing students across district lines, they should be held to the same definition of racial 
isolation, using the set definition of critical mass, rather than the differing definition of reflecting 
district racial compositions.   
Furthermore, charter schools in Delaware will find it difficult to reflect the racial 
composition of their host districts because of their hyper-segregative nature.  Appendix I also 
compares the racial composition of charter schools to their host districts, illustrating that 14 (out 
of 18, or 78%) charter schools have racial compositions that are not within 15% of their district‘s 
racial composition.  In fact, many of these charter schools have racial compositions that do not 
come close to their district‘s racial composition, with as high as a 55% difference (Moyer has a 
100% minority composition while its host district, Brandywine, has a 45% minority 
composition). 
Levels of scrutiny under the Equal Protection Clause.  Several legal discussions 
around RCPs have analyzed whether they are constitutional under the Equal Protection Clause, 
which provides that no state shall ―deny to any person within its jurisdiction the equal protection 
of the laws‖ (U.S. Const. amend. XIV, § 1).  When considering whether RCPs violate the Equal 
Protection Clause, courts have evaluated racial classifications under the ―strict scrutiny‖ 
standard, the most stringent standard of judicial review (Adarand v. Pena, 1995).  Under strict 
scrutiny, racial classifications must be narrowly tailored to satisfy a compelling government 
interest.  In addition, they must be the least restrictive means to achieve the interest.   
78 
 
 
 
Other classifications – for example, those based on socioeconomic status (SES) – do not 
trigger strict scrutiny.  For SES-based plans (to be discussed later), courts generally employ the 
rational basis test, which is the lowest level of scrutiny.  This test examines whether a 
governmental action is rationally related to a legitimate government interest and whether the 
action is a reasonable means to accomplish the objective.  Under this level of review, a law is 
likely to be upheld; it is difficult to prove that an action does not serve a legitimate purpose. 
Non-individualized RCPs – diversity plans that do not take an individual‘s race into 
account but nevertheless consider the racial makeup of, e.g., a neighborhood – may be assessed 
under such a rational basis standard.  To be discussed in detail below, Kennedy‘s concurrence in 
PICS outlined five non-individualized RCPs approaches (new school locations, attendance zones 
based on demographics, special programs, student and faculty recruitment, and the monitoring of 
statistics by race) that could mitigate racial isolation in a given district. Considering the 
limitations on how districts are able to advance their interests in decreasing racial isolation, race-
neutral plans or non-individualized RCPs may achieve comparable results without activating 
strict scrutiny.   
K-12 RCP cases.  Several cases have ruled on voluntary RCPs in K-12 schools.  Most of 
the litigation on these policies emerged within the past decade but prior to the Supreme Court‘s 
PICS decision, with most RCPs held unconstitutional by circuit courts of appeals and district 
courts (Belk v. Charlotte-Mecklenburg Board of Education, 2001; Eisenberg v. Montgomery 
County Public Schools, 1999; Ho v. San Francisco Unified School District., 1998; Hopwood v. 
Texas, 1996; Tuttle v. Arlington, 1999; Wessmann v. Gittens, 1998).  Many of these cases struck 
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down the RCPs as unconstitutional because at the time of these cases, diversity had not been 
considered a compelling interest to justify the use of race.    
Other courts, however, upheld RCPs (Brewer v. West Irondequoit Central School 
District, 2000; Comfort v. Lynn, 2005; Hunter ex rel. Brandt v. Regents of the University of 
California, 1999), concluding that diversity or reducing racial isolation is a compelling interest 
and that the policies at issue were narrowly tailored. Later, in PICS (2007) (discussed in detail 
below), the Court struck down the RCPs in districts in Seattle and Louisville, requiring districts 
to abandon plans that use race to create a diverse student body. 
Affirmative action cases.  In the context of higher education, the Supreme Court has 
upheld the use of race as a factor in university admission decisions, recognizing diversity in 
higher education as a compelling interest.  Regents of the University of California v. Bakke 
(Bakke) (1978) and Grutter v. Bollinger (2003) are two landmark Supreme Court decisions 
involving affirmative action programs that considered race when admitting students.  In both 
cases, the Court affirmed the use of race to achieve the compelling interest of diversity but also 
concluded that inflexible quotas are not constitutional.  In addition, in Fisher v. University of 
Texas (2011), the Fifth Circuit Court of Appeals also upheld the use of race to further the 
compelling interest in attaining diversity benefits. 
In Bakke (1978), a White male filed suit after his second rejection from the Medical 
School of the University of California at Davis.  He contended that he had been denied 
admission on the basis of his race because the school had an affirmative action program that 
reserved 16 of its 100 spots for marginalized students.  A majority of the Justices concluded that 
the use of rigid racial quotas was not permissible because it excluded applicants solely based on 
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race.  The majority also held that race could be one of the factors considered to advance the 
compelling interest in attaining the educational benefits of diversity.  
In Grutter v. Bollinger (2003), the Court upheld the affirmative action policy at the 
University of Michigan Law School, following the reasoning of Bakke (1978) and allowing the 
use of race to further the compelling interest of diversity but prohibiting racial quotas.  In this 
case, a White woman alleged that the Law School rejected her application because of its use of 
race as a ―predominant‖ factor, thus favoring applicants of certain races (Grutter v. Bollinger, 
2003, p. 317).  The Court held that race can be one of the factors used in admissions decisions 
because it ―further[s] a compelling interest in obtaining the educational benefits that flow from a 
diverse student body‖ (Grutter v. Bollinger, 2003, p. 343). 
Most recently, in Fisher v. University of Texas (2011), the U.S. Court of Appeals for the 
Fifth Circuit upheld the University of Texas‘ admissions policy as constitutional.  In this case, 
two White students challenged an admissions policy that considered race along with 
automatically accepting all Texas students who were ranked in the top ten percent of their grade.  
This court followed the holding in Grutter v. Bollinger (2003), concluding that ―it is neither our 
role nor purpose to dance from Grutter‘s firm holding that diversity is an interest supporting 
compelling necessity‖ (Fisher, p. 56).  In September 2011, the plaintiffs filed a petition to the 
Supreme Court to consider the case.    
The Supreme Court upheld the use of race in Grutter v. Bollinger (2003) because the 
racial classification was part of a ―highly individualized, holistic review‖ (Grutter v. Bollinger, 
p. 337), to achieve ―exposure to widely diverse people, cultures, ideas, and viewpoints‖ in higher 
education (Grutter v. Bollinger, p. 330).  In contrast, in the PICS (2007) case, discussed in the 
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next subsection, the Court struck down the RCPs in Seattle and Louisville, because they used 
race as a decisive factor that could determine student assignment by itself.  That is, the difference 
in Supreme Court holdings between Grutter v. Bollinger (2003) and PICS (2007) can be 
attributed, in part, to how race was used in student admissions and/or assignments.  Given these 
differences, it will be interesting to see how the Supreme Court rules on Fisher v. University of 
Texas (2011), if it decides to hear the case. 
The PICS case.  In PICS (2007), lawsuits were filed against the Seattle School District 
(Seattle) and Jefferson County Public Schools (Louisville).  Both districts had voluntarily 
adopted RCPs that addressed racial isolation in schools, and in both districts race was a 
determinative factor in deciding, in some cases, which students were assigned to particular 
schools.  Since 2007, legal scholars have been able to turn for guidance to the PICS case when 
evaluating the constitutionality of RCPs. 
Background of the case.  In Seattle, the RCP allowed each student to rank his/her top 
three choices of high schools in the district.  For its oversubscribed schools, it implemented the 
following tiebreakers (in this order) to establish which students would attend: (1) students with 
siblings currently enrolled in the schools; (2) students who would maintain racial diversity 
(based on the racial compositions of schools and the races of students); and (3) students who 
lived closest to the school.  With regard to the racial tiebreaker at issue here, schools in Seattle 
used this tiebreaker if a school had a racial composition that exceeded ten percentage points of 
the district‘s overall White/non-White racial composition. 
Parents Involved in Community Schools, a nonprofit corporation consisting of Seattle 
parents whose children have been or were potentially denied their desired high school due to 
82 
 
 
 
their race, filed a lawsuit alleging that Seattle violated the Equal Protection Clause of the 
Fourteenth Amendment by assigning students to schools based on race.  The federal district court 
concluded that Seattle‘s RCP satisfied strict scrutiny and granted summary judgment.  A three-
judge panel for the Ninth Circuit Court of Appeals reversed the district court‘s decision but then 
a rehearing en banc overruled the panel decision, affirming the district court‘s ruling. 
In Louisville, the RCP provided parents of kindergartners, first graders, and new students 
the option of specifying a first and second choice of schools in their designated regions.  These 
students were assigned to schools if they did not submit choices, based on space availability and 
racial compositions.  After assignments were made, students were able to request transfers to any 
non-magnet schools located in the district.  Similar to student assignments, students could be 
denied transfers due to a lack of seats or if their admittance would further racial isolation in the 
sending or receiving school.  Non-magnet schools in Louisville were required to maintain a 
racial composition ranging between 15 and 50 percent. 
Crystal Meredith, a Louisville parent of a child who was denied a school transfer, filed 
suit alleging that Louisville violated the Equal Protection Clause.  The district court held that 
Louisville had successfully argued a compelling interest in racial diversity and that the RCP was 
narrowly tailored.  This decision was affirmed by the U.S. Court of Appeals for the Sixth Circuit. 
The Supreme Court granted certiorari and consolidated the two cases that took place in 
Seattle and Louisville.  In the Supreme Court PICS (2007) case, a majority of Justices concluded 
that the use of race was justified by the compelling interest in achieving diversity and avoiding 
racial isolation.  But the Court held that RCPs in Seattle and Louisville were unconstitutional 
because they did not satisfy the narrow-tailoring requirement of strict scrutiny (defined above). 
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Kennedy‘s concurrence in PICS (2007), serving as the controlling opinion,35 provided 
alternatives for districts to further the goal of diversity.  All of these aspects of the PICS (2007) 
case are discussed in detail below.  
Compelling interests to justify the use of RCPs.  The PICS plurality opinion by Roberts 
acknowledged two compelling interests from previous Supreme Court cases: (1) remedying the 
effects of past intentional discrimination; and (2) diversity in higher education.  The first 
compelling interest, remedying the effects of past discrimination, cannot be considered by 
districts that never were adjudicated to have operated legally segregated schools (like Seattle) or 
were declared to have achieved unitary status
36
 (like Louisville).  The second compelling 
interest, diversity in higher education, did not pertain to the Seattle and Louisville school 
districts, as they only contain elementary and secondary education levels.  The plurality opinion 
therefore held that the school districts did not have a compelling interest to uphold student 
admissions based on race.  
A majority of the Justices nevertheless recognized a compelling interest in promoting 
diversity in K-12 schools.  In his concurrence, Kennedy joined the plurality because, as 
discussed below, he concluded that the district policies were not narrowly tailored, but he also 
concluded that diversity is a compelling state interest that can justify the use of RCPs in K-12 
institutions.  He also acknowledged a compelling interest in ―avoiding racial isolation‖ (PICS, 
2007, p. 797).  Justice Stephen Breyer‘s dissent (joined by Justices John Paul Stevens, Ruth 
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 Kennedy‘s opinion can be considered the controlling opinion because it provides the fifth vote but also disagrees 
with the plurality opinion on some issues.  Some scholars, however, argue that in situations such as this the plurality 
opinion is the controlling opinion (Hochschild, 2000; Ledebur, 2009). 
 
36
 A school district obtains unitary status if it establishes that it no longer operates a segregated school district and 
has removed the vestiges of past segregation (Wolters, 1995). 
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Bader Ginsburg, and David Souter) agreed with Kennedy on these latter conclusions, referring to 
the compelling interest as ―an interest in promoting or preserving greater racial ‗integration‘ of 
public schools‖ (PICS, 2007, p. 838).  Breyer further explained that this compelling interest 
consists of three parts: (1) an interest in addressing the remains of past segregative policies and 
maintaining integration gains; (2) an interest in reversing the academic harms due to segregated 
schools; and (3) an interest in teaching children how to live in a racially diverse society (PICS, 
2007).  
Failure to narrowly tailor.  The opinions of Roberts and Kennedy concluded that the 
plans used by school districts in Seattle and Louisville were not narrowly tailored.  Roberts 
described some of the reasons why these RCPs were not narrowly tailored: (1) the RCPs used a 
―limited notion of diversity,‖ employing only two racial categories (PICS, 2007, p. 723); (2) the 
RCPs were related to the goal of achieving a  level of racial isolation that reflects the district‘s 
racial composition, rather than a level that produces the stated educational benefits of diversity; 
(3) the RCPs could indefinitely use the race-conscious measures because it did not have a 
―logical stopping point‖ (PICS, 2007, p. 731); (4) the RCPs had a ―minimal effect‖ (i.e., only a 
few students attending schools they would not have otherwise attended) (p. 733); and (5) the 
district did not give ―serious, good faith consideration of workable race-neutral alternatives‖ (p. 
735, quoting Grutter v. Bollinger, 2003, p. 339).  
Kennedy joined Roberts‘ opinion on the first, fourth, and fifth points and added in his 
concurrence that to satisfy the narrow-tailoring requirement the plan must avoid using ―broad 
and imprecise‖ terms by addressing issues such as: ―who makes the decisions; what if any 
oversight is employed; the precise circumstances in which an assignment decision will or will 
85 
 
 
 
not be made on the basis of race; or how it is determined which of two similarly situated children 
will be subjected to a given race-based decision‖ (PICS, 2007, p. 785). 
Kennedy’s suggestions for reducing racial isolation. The PICS (2007) opinions offered 
ways to pursue goals of diversity that would survive constitutional challenges.  According to the 
plurality opinion delivered by Roberts, school districts are limited to race-neutral plans.  In his 
concurrence, Kennedy added that in addition to considering race-neutral alternatives, districts 
can develop non-individualized RCPs.  He explained: 
If school authorities are concerned that the student-body compositions of certain schools 
interfere with the objective of offering an equal educational opportunity to all of their 
students, they are free to devise race-conscious measures to address the problem in a 
general way and without treating each student in different fashion solely on the basis of a 
systematic, individual typing by race. (PICS, 2007, pp. 788-789)  
He suggested several race-conscious ways to decrease racial isolation: ―strategic site 
selection of new schools; drawing attendance zones with general recognition of the 
demographics of neighborhoods; allocating resources for special programs; recruiting students 
and faculty in a targeted fashion; and tracking enrollments, performance, and other statistics by 
race‖ (PICS, 2007, p. 789).  Finally, as a ―last resort‖ (PICS, 2007, p. 790), he concluded, 
schools can also use race in an individualized (but narrowly tailored) way. 
Kennedy‘s suggestions, however, are unclear and undoubtedly have left school districts 
confused as to what they can do (and when) to seek to reduce racial isolation in their schools.  
Since the PICS (2007) decision, some districts have changed their student assignment policies, 
either abandoning racial integration approaches (Seattle) or modifying their approaches in 
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attempts to comply with the Court‘s guidance.37  For example, Louisville has created a new 
student assignment plan that decreases racial isolation and may not trigger strict scrutiny, since it 
is a non-individualized RCP that draws attendance boundaries based on neighborhood 
demographics. Even if the plan is subjected to strict scrutiny, it will arguably survive a 
constitutional challenge (Kiel, 2010). 
Furthermore, as Ryan (2007) argued, districts may struggle with integrative efforts after 
the PICS (2007) ruling because these options suggested by Kennedy are vague.  He pointed out 
several components of Kennedy‘s opinion that could be explained in more detail – for example, 
Kennedy did not explain how to determine whether race-neutral plans are not successful and can 
therefore be replaced or supplemented with RCPs.  In addition, Kennedy suggested that race can 
be considered as part of a larger assessment that includes ―other demographic factors, plus 
special talents and needs‖ (PICS, 2007, p. 798), but he did not describe further what types of 
talents or needs to include. 
 Grounded in the experiences of, and challenges faced by, Delaware‘s charter schools, this 
study and dissertation will help to clarify these ambiguities by discussing options available to 
reduce racial isolation in light of PICS (2007).  It will explore possible race-neutral plans and 
non-individualized policies suggested by Kennedy, including their effectiveness in addressing 
racial isolation, particularly in the context of Delaware‘s charters. 
Lower standard of review for RCPs.  As noted, the controlling opinion in PICS (2007) 
was provided by Kennedy‘s concurrence, which effectively sets forth the law at this time. 
However, the Supreme Court has shown relatively little hesitation of late to revisit past decisions 
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 In addition, Rhode Island reacted to the PICS (2007) decision by changing its lottery requirement to weight 
gender instead of race (Siegel-Hawley & Frankenberg, 2011). 
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and substantially change its constitutional interpretations.  In addition, the recent changes in the 
composition of the Court with the addition of two new Justices since 2009 (after PICS, 2007) 
may change the dynamics of the Court.  The Roberts plurality opinion may therefore prevail over 
the long run, or the Breyer dissent may end up gaining a fifth vote.  
Breyer‘s dissent argued that the Court‘s majority erred in applying a stringent strict 
scrutiny standard of review to assess the constitutionality of the RCPs used in Seattle and 
Louisville.  Seeking to overturn or limit the PICS (2007) decision, several legal scholars have 
joined Breyer in asserting that RCPs can be deemed constitutional if they are evaluated under a 
test less stringent than the standard used in PICS (2007) analysis (Green, Mead, & Oluwole, 
2011; Love, 2009).  Expanding on the discussions of these scholars, this section explores two 
main arguments supporting the lower standard of review for RCPs: (1) courts have considered 
the special context of schools; and (2) the Equal Protection Clause was intended to move the 
nation away from racial isolation. 
Special contexts of public schools.  As set forth below, Green et al. (2011) have asserted 
that in evaluating RCPs, courts can use a less stringent standard of strict scrutiny.  In particular, 
these scholars argued that since the Supreme Court has made special exceptions for other 
constitutional challenges to public schools in the past, ―a contextualized application of strict 
scrutiny [to RCPs] would be more consistent with the Court‘s education law jurisprudence‖ 
(Green et al., 2011, p. 68).  These arguments from Green and his colleagues are best thought of 
as ways for a future Supreme Court to narrow the PICS holding and thereby move in a different 
direction.  In making this argument, these scholars focus on cases concerning free speech, search 
and seizure, and due process. 
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Free Speech Clause.  The Free Speech Clause of the First Amendment of the U.S. 
Constitution states that ―Congress shall make no law … abridging the freedom of speech …‖ 
(U.S. Const. amend. I).  Green et al. (2011) focused on three Supreme Court cases where the 
concerns of school districts limit students‘ rights under this clause.  In Bethel v. Fraser (1986), 
the Court held that school districts have the authority to discipline a student for using lewd 
language at a school assembly that ―undermine[s] the school‘s basic educational mission‖ (p. 
685), asserting that students‘ First Amendment rights in the school context ―are not automatically 
coextensive with the rights of adults in other settings‖ (p. 682).  In Hazelwood v. Kuhlmeier 
(1988), the Court held that a high school principal could prohibit student speech by excising 
students‘ articles from a school newspaper, acknowledging the uniqueness of the school 
environment in considering students‘ First Amendment rights.  In Morse v. Frederick (2007), the 
Court also authorized the school officials‘ control over student speech ―when that speech is 
reasonably viewed as promoting illegal drug use‖ (p. 403).    
Search and Seizure Clause.  The Fourth Amendment prohibits unreasonable searches and 
seizures (U.S. Const. amend. IV).  Yet the Supreme Court has used a different standard to 
evaluate school searches.  Green and his colleagues focus on three drug-related cases. In New 
Jersey v. T.L.O. (1985), the Court held that student searches under reasonable suspicion are 
constitutional, balancing the student‘s ―legitimate expectation of privacy‖ and the school‘s need 
to maintain control of the classroom (p. 337).  Justice Powell‘s concurrence in T.L.O. (1985) 
emphasized the ―special characteristics of elementary and secondary schools that make it 
unnecessary to afford students the same constitutional protections granted adults and juveniles in 
a nonschool setting‖ (p. 348), arguing that students do not have the same expectation of privacy 
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than other members of society because the school setting fosters a close community.  In 
Vernonia v. Acton (1995) and Board of Education v. Earls (2002), the Court held that schools 
could hold random urinalysis tests for athletes and students in other extra-curricular activities, 
asserting the limited expectation of privacy for students participating in such activities.    
Due Process Clause.  The Due Process Clause of the Fourteenth Amendment prohibits 
the government from depriving ―any person of life, liberty, or property, without due process of 
law‖ (U.S. Const. amend. XIV, § 1).  Under this clause, the Court considered the following cases 
in the special context of schools.  In Goss v. Lopez (1975), the Court held that a public school 
must provide a hearing before suspending students but hearings for short suspensions do not 
―afford the student the opportunity to secure counsel, to confront and cross-examine witnesses 
supporting the charge, or to call his own witnesses to verify his version of the incident‖ (p. 583). 
In Ingraham v. Wright (1977), the Court held corporal punishment in the public schools does not 
require notice and a hearing, due to the disruption to regular school functions.  
In the above-described free speech, search and seizure, and due process cases, the Court 
has made these exceptions because the educational environment is a special place where schools 
need authority to effectively educate and control students, to ―operate a safe and orderly learning 
environment‖ (Green et al., 2011, p. 2).  For these cases, the Court has balanced the school 
district‘s concerns with those of students, finding that students do not have the same rights as 
those of the general public because the district‘s concerns of preserving school safety and an 
orderly and healthy learning environment trump the rights of individual students.  Green et al. 
(2011) argues that this special consideration should apply to RCPs in future cases, because the 
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goal of diverse student populations would result in increased achievement and long-term benefits 
(e.g., improved intergroup relations) for minority students.  
The cases that examine RCPs are not exactly analogous to the free speech, search and 
seizure, and due process cases where the safety and order of schools are at issue, however.  Even 
though RCPs seeking diversity can enhance students‘ educational experiences through academic 
benefits, this may not be comparable to concerns of school safety and order.  The interest in 
diversity, while compelling, may not trump the rights of students to choose their school.  More 
importantly, the PICS (2007) Court could have relied on such reasoning and did not.  
Intentions of the Fourteenth Amendment.  The Equal Protection Clause of the 
Fourteenth Amendment states that no state shall ―deny to any person within its jurisdiction the 
equal protection of the laws‖ (U.S. Const. amend. XIV, § 1).  As the Supreme Court in Brown v. 
Board (1954) concluded, segregated schools deprive minority students of equal educational 
opportunities by creating a sense of inferiority among these students, thereby violating the equal 
protection of the laws guaranteed by the Fourteenth Amendment.  The Court in Grutter v. 
Bollinger (2003) further emphasized the potential harms of racially isolated schools, holding that 
diversity is a compelling interest that justifies that use of race in admissions.   
―Context matters when reviewing race-based governmental action under the Equal 
Protection Clause‖ (Grutter v. Bollinger, 2003, p. 331).  The Court in Grutter v. Bollinger (2003) 
argued that some RCPs will be judged differently from others – ―[n]ot every decision influenced 
by race is equally objectionable and strict scrutiny is designed to provide a framework for 
carefully examining the importance and the sincerity of the reasons advanced by the 
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governmental decisionmaker for the use of race in that particular context‖ (Grutter v. Bollinger, 
2003, p. 327).   
Breyer‘s dissent in PICS (2007), as well as a subsequent analysis by Love (2009), 
denounced the PICS (2007) decision, contending that RCPs created with the goal of racial 
diversity should be assessed under a less stringent standard because the drafters of the Equal 
Protection Clause of the Fourteenth Amendment had similar intentions: to prohibit ―practices 
that lead to racial exclusion‖ (PICS, 2007, p. 829). Breyer‘s dissent in PICS (2007) opined that 
the drafters of the Equal Protection Clause intended to provide slaves with rights and incorporate 
them into society.  He indicated that these drafters aimed to prohibit practices that excluded 
people of certain races and would have encouraged RCPs designed to include marginalized 
populations. 
In addition, Breyer contended that the application of strict scrutiny to RCPs can differ 
depending on the context, quoting Grutter v. Bollinger (2003): ―Not every decision influenced 
by race is equally objectionable, and strict scrutiny is designed to provide a framework for 
carefully examining the importance and sincerity of the reasons advanced by the governmental 
decisionmaker for the use of race in that particular context‖ (p. 327).  The standard used to 
evaluate RCPs can be less stringent, Breyer posited, because in the context of RCPs, school 
districts are pursuing racial integration in schools to benefit students of all races: 
Here, the context is one in which school districts seek to advance or to maintain racial 
integration in primary and secondary schools… This context is not a context that involves 
the use of race to decide who will receive goods or services that are normally distributed 
on the basis of merit and which are in short supply.  It is not one in which race-conscious 
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limits stigmatize or exclude; the limits at issue do not pit the races against each other or 
otherwise significantly exacerbate racial tensions.  They do not impose burdens unfairly 
upon members of one race alone but instead seek benefits for members of all races alike.  
The context here is one of racial limits that seek, not to keep the races apart, but to bring 
them together.  (PICS, 2007, pp. 834-835, Breyer, dissenting) 
Love (2009) expanded on Breyer‘s arguments, asserting that RCPs can be evaluated 
using a lower standard due to the original intentions of the Equal Protection Clause.  She 
explained that the Equal Protection Clause was created in conjunction with the Freedmen‘s 
Bureau Act and Civil Rights Act of 1866, enacted to help newly freed slaves integrate into 
society by providing rights such as possessing property, holding a job, and attending school 
(Love, 2009).  Disagreeing with Justice Clarence Thomas‘ concurrence in PICS (2007), Love 
(2009) contended that the drafters of the Equal Protection Clause intended to protect Blacks and 
did not mean for the amendment to be ―color-blind.‖  
The intentions of the Fourteenth Amendment – involving the protection of Black persons 
– are not identical to the goals of RCPs (elimination of racial isolation), however.  That is, even 
though RCPs are created with the intent of supporting Black students by integrating them into 
schools and improving their educational experiences, they are not exactly aligned with the 
Fourteenth Amendment drafters‘ intentions to provide legal protections to Blacks.  Scholars have 
argued that the drafters intended to provide Black students with rights such as education but did 
not plan to integrate Black students into schools (Parker, 2010).  In fact, during this period of 
adoption of the Fourteenth Amendment (1868), freed ex-slaves were seeking – and struggling – 
to establish education systems (Anderson, 1988).    
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Context of charter schools.  This discussion of a lower standard of scrutiny for RCPs can 
be expanded to the specific context of charter schools, the main focus of this dissertation.  
Charter schools that implement RCPs can be assessed using a contextualized form of scrutiny if 
they are seeking to eliminate racial isolation in their student populations.  As discussed below, 
charter schools have a ―quasi-public‖ nature and thus should be treated differently from TPSs.  
Courts may not consider charter schools to be state actors, especially those that are operated by 
private entities.
38
   
Furthermore, as discussed above in Chapter 2, research has shown that charter schools 
are often more racially isolated than TPSs (Frankenberg et al., 2010).  Such prevalent racial 
isolation contradicts the original goals of the charter school movement – e.g., increasing equity 
and achievement in schools and providing opportunities to disadvantaged minority students who 
would otherwise be assigned to low-performing schools.  Diversity in charter schools could 
resolve these shortcomings by creating equal educational opportunities and academic benefits for 
minority students through more diverse and higher performing schools.   
Applying contextual strict scrutiny to charter schools seeking to reduce racial isolation 
through RCPs is particularly important for Delaware‘s charter schools, most of which are 
extremely racially isolated.  As described in Chapter 3, predominantly minority charter schools 
in Delaware serve students who are generally low-scoring while predominantly non-minority 
charter schools enroll students who are generally high-scoring, suggesting an urgent need for 
RCPs that decrease racial isolation in schools.  In addition, some of Delaware charter schools 
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 Scholars and courts disagree whether charter schools can be considered state actors (Caviness v. Horizon, 2010; 
Hulden, 2011; Minow, 2011; Simon, 2011).  
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have instituted enrollment practices that may increase racial isolation (discussed below); such 
questionable enrollment practices can be counteracted through the implementation of RCPs. 
The foregoing arguments suggest ways that a future Court may narrow or overturn PICS 
and hold that RCPs are constitutional, under the rationale that a lesser standard of scrutiny can be 
used to evaluate these plans.  Until that time, however, charter schools and districts must 
consider other ways to address racial isolation.  
Race-Conscious Legislation Concerning Charter Schools 
Sixteen states have addressed racial isolation in charter schools by instituting race-
conscious statutes.  These provisions exist in three different types, labeled by Oluwole and Green 
(2008) as: (1) hortatory; (2) indeterminate mandatory; and (3) prescribed-percentage mandatory.  
Hortatory provisions require charter schools to adopt policies to eliminate racial isolation but do 
not provide guidelines.  Both indeterminate and prescribed-percentage mandatory provisions 
require that the racial compositions of charter schools reflect the racial composition of the 
surrounding district, but prescribed-percentage provisions specify that a charter school‘s racial 
composition must stay within a designated percentage of the district‘s racial composition.  
Appendix J provides a chart of the different types of provisions, their definitions, and the 
participating states for each of the categories.  
This section examines state legislation that requires charter schools to maintain a certain 
racial composition.  It describes cases considering these state-imposed race-conscious statutes 
concerning charter schools, focusing in particular on the Beaufort litigation, which yielded the 
only published decision examining the constitutionality of these provisions.  It also discusses two 
charter schools that were required to reflect the racial composition of their surrounding district: 
95 
 
 
 
Healthy Start Academy and Benton Harbor.  It then offers some additional analysis of the 
constitutionality of race-conscious provisions in the charter school context.  
 The Beaufort cases.  Beaufort County Board of Education v. Lighthouse Charter School 
Committee (1999) is currently the only published court opinion ruling on a challenge to race-
conscious statutes focused on charter schools.  This case took place in South Carolina, which had 
a provision in its Charter Schools Act of 1996 requiring that the racial composition of charter 
schools in the state must remain within 10% of the surrounding school district‘s composition. 
That is, it was a ―prescribed-percentage mandatory‖ law.  In 1996, the Beaufort Board of 
Education denied the application for a charter school, in part because the school did not explain 
how it would comply with the racial composition requirement.  The Supreme Court of South 
Carolina upheld the denial of the charter on this ground but remanded the case to the circuit court 
to consider constitutional questions (Beaufort, 1999).  The circuit court then found that South 
Carolina‘s race-conscious legislation violated the Equal Protection Clause of the Fourteenth 
Amendment (Beaufort, 2000), concluding the provision was not narrowly tailored.  In doing so, 
the court applied the five-pronged test set forth in Tuttle v. Arlington (1999), which considers the 
following factors: 
(1) the efficacy of alternative race-neutral policies, (2) the planned duration of the policy, 
(3) the relationship between the numerical goal and the percentage of minority members 
in the relevant population or workforce, (4) the flexibility of the policy, including the 
provision of waivers if the goal cannot be met, and (5) the burden of the policy on 
innocent third parties. (Tuttle v. Arlington, 1999, p. 706)  
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The court held that the entire Charter Schools Act of South Carolina was unconstitutional 
(because the race-conscious provision was not severable from the rest of the statute), and the 
charter school and state attorney general appealed this ruling.  While the decision of the circuit 
court was on appeal, the South Carolina legislature amended the Charter Schools Act in 2002 to 
loosen the 10% restriction and to add an element of discretion.  The amended Act states that:  
It is required that the racial composition of the charter school enrollment reflect that of 
the local school district in which the charter school is located or that of the targeted 
student population of the local school district that the charter school proposes to serve, to 
be defined for the purposes of this chapter as differing by no more than twenty percent 
from that population. (S.C. Code Ann. § 59-40-50(B)(7))  
The amended Act also relieves the 20% requirement if a charter school can show that it 
operated in a nondiscriminatory manner (S.C. Code Ann. § 59-40-70(D)), which places it 
between the categories of prescribed-percentage and indeterminate mandatory.  It allows many 
charter schools to remain racially isolated, if they are isolated due to serving neighborhoods that 
are composed of mainly one race.  Furthermore, under this amendment, charter schools may 
avoid using race in admissions to prevent potentially discriminatory actions.   
In 2003, the Supreme Court of South Carolina vacated the judgment of the state circuit 
court, arguing that the constitutional challenge to the original race-conscious provision was moot 
due to the new 2002 amendments.  The Supreme Court did not rule on the constitutionality of 
these new amendments.  In dicta, the court declared that the new provision differed from the 
original one by increasing the difference from 10% to 20% and allowing the flexibility of 
97 
 
 
 
excusing the 20% requirement.  But the Beaufort litigation never conclusively decided on the 
constitutionality of either the original or amended race-conscious provisions. 
Regardless, charter schools in Beaufort have been recently directed to maintain racial 
compositions that reflect the composition of the district.  In 2009, the Office for Civil Rights 
(OCR) of the U.S. Department of Education (to be discussed later) required the Beaufort County 
School District to institute an order instructing a predominantly White charter school to ensure a 
racial composition within 20 percent of the district's racial composition (―Riverview Charter 
School,‖ 2009).  OCR then found that this charter school violated the order by maintaining a 
racial composition that did not reflect its surrounding district.  The charter school discussed the 
possibility of using race to remedy this violation, but due to concerns about establishing 
preferences for minority students, it ultimately placed preferences on students residing in racially 
diverse areas, organized by zip codes (Cerve, 2010). 
Other cases discussing race-consciousness in charter schools.  While Beaufort (1999) 
is the only published (although later vacated) court case that evaluated the race-conscious 
provisions of charter schools, other cases have examined the racial compositions of charter 
schools.  In 1998, the North Carolina State Board of Education considered terminating Healthy 
Start Academy, an academically successful predominantly Black charter school, for violating 
North Carolina‘s race-conscious statute.  The statute, which would be categorized as 
―indeterminate mandatory,‖ provides  that ―within one year after the charter school begins 
operation, the population of the school shall reasonably reflect the racial and ethnic composition 
of the general population residing within the local school administrative unit in which the school 
is located‖ (Murdock, 1998; N.C. Gen. Stat. § 115C-238.29F(g)(5)).  Despite active recruitment 
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efforts, Healthy Start‘s composition of 98% minority did not ―reasonably reflect‖ its surrounding 
district‘s racial composition of approximately 60% White and 40% minority (Brown-Nagin, 
2000).  Thirty White parents initially applied to Healthy Start, but all except two parents 
withdrew their applications when they found out the school would be located in a Black 
neighborhood (Dent, 1998), demonstrating the influence of the school‘s location on enrollment. 
Because it was in danger of closure, Healthy Start filed a lawsuit challenging the 
constitutionality of North Carolina‘s race-conscious statute.  But Healthy Start abandoned the 
lawsuit because the North Carolina State Board of Education decided not to revoke Healthy 
Start‘s charter, reasoning that Healthy Start had attempted to create a racially diverse student 
population (Gajendragadkar, 2006; Green, 2001). 
In Berry v. School District of the City of Benton Harbor (1999), the district court assessed 
whether district funding for Benton Harbor Charter School
39
 would violate a desegregation 
order.  Even though the court found that Benton Harbor Charter School, with an enrollment of 
mostly African American students, could potentially contribute to the resegregation of the 
district, it granted the funding of this charter school with the restriction that it must recruit 
students to maintain a racial composition that reflects the surrounding school district. 
These two disputes – Healthy Start and Benton Harbor – illustrate governmental concerns 
regarding the racial isolation of charter schools, as both of these charter schools were required 
(by North Carolina‘s race-conscious legislation and the U.S. District Court for the Western 
District of Michigan, respectively) to maintain racial compositions that reflect their respective 
surrounding districts.  Furthermore, the North Carolina State Board of Education‘s ultimate 
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 Originally, the lawsuit involved three charter schools, but one charter school withdrew its petition due to 
anticipated discovery costs, and the district court denied another charter school‘s petition for lack of sufficient 
information. 
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decision to waive the race-conscious requirements for Healthy Start suggests an evaluation of the 
racial isolation of charter schools on a case-by-case basis. 
Constitutionality of charter school race-conscious provisions.  Given that courts have 
not yet resolved the constitutionality of state-imposed race-conscious statutes for charter schools, 
legal analysts are continuing to debate this issue.  Some argue that charter school race-conscious 
provisions should be judged using a lower standard, while others contend that certain types of 
charter school race-conscious provisions are unconstitutional (Brown-Nagin, 2000; 
Gajendragadkar, 2006; Green, 2004; Parker, 2001; Oluwole & Green, 2008).  This subsection 
discusses the constitutionality of the three categories, based on these legal scholars‘ arguments. 
This discussion is followed by an emphasis on assessing the constitutionality of the specific 
methods used to satisfy the provisions, rather than the provisions themselves. 
Differing views of the constitutionality of race-conscious provisions.  Two pre-PICS 
law review articles examined race-conscious legislation regarding charter schools and argued 
that these provisions can be evaluated using a lower scrutiny standard.  Brown-Nagin (2000) 
asserted that federal courts can review most charter school race-conscious provisions with a 
―pragmatic‖ analysis that considers the context of each case, since charter schools have a unique 
quasi-public nature – that is, they have both private and public characteristics and can be treated 
differently from TPSs that are solely public.  She argued that under a pragmatic analysis, federal 
courts could base their review of charter school race-conscious provisions on ―the merits of 
particular charter schools‘ admissions policies and educational practices‖ (Brown-Nagin, 2000, 
p. 833).  As Brown-Nagin (2000) pointed out, the Supreme Court has considered the unique 
context of quasi-public entities and has made special allowances when adjudicating claims 
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involving these organizations (Mitchell v. Helms, 2000; Walz v. Tax Commission of the City of 
New York, 1970).
40
  This argument was not considered by the PICS (2007) Court and may be 
persuasive in future litigation. 
As mentioned above, Parker (2001) proposed that the rational basis test can be used to 
evaluate charter school race-conscious provisions because she did not anticipate charter schools 
to base individual admissions decisions on race, as others have.  Instead, she argued that charter 
schools under these provisions can maintain certain racial compositions by using non-
individualized methods such as advertising, outreach, location, and curriculum.  Parker (2001) 
asserted that these non-individualized measures are not considered to be racial classifications 
because there is no differential treatment in admission – ―in some instances, outreach to whites 
may be needed, while in other cases, the effort will be directed to minority groups‖ (p. 594). 
With her suggested standard of judicial review, she analyzed the decision in Beaufort (1999) that 
questioned the constitutionality of charter school race-conscious provisions (described above), 
and concluded that such provisions are constitutional.  
Given that Parker (2001) contends that ―quotas or other race-conscious methods of 
selecting students are clearly prohibited‖ (p. 580), she would have likely reached a different 
conclusion if she had assumed that charter schools under race-conscious statutes would be using 
race in an individualized manner.  As discussed below, other scholars have interpreted race-
conscious statutes as considering the race of individual students (Gajendragadkar, 2006; Green, 
2004; Oluwole & Green, 2008).   
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 In Mitchell v. Helms (2000), the Court held that schools (both public and private) could receive government funds 
via a federal statute to implement secular programs. In Walz v. Tax Commission of the City of New York (1970), the 
Court held that New York City Tax Commission could grant property tax exemptions to religious organizations 
owned by quasi-public corporations.   
101 
 
 
 
Gajendragadkar (2006) argues that only some provisions are likely to face serious 
constitutional challenges.  He concludes that both hortatory and indeterminate mandatory 
provisions may survive constitutional scrutiny because they use more flexible wording that 
merely requires charter schools to reflect the racial composition of the district, rather than 
specifying a quantifiable/numeric amount.  Thus, they satisfy the narrow-tailoring requirement of 
strict scrutiny because they do not serve as quotas, and they do not use race as the conclusive 
factor in enrollment decisions.  He argued that prescribed-percentage provisions, on the other 
hand, may not be deemed constitutional because they are not narrowly tailored.  He used the 
Grutter v. Bollinger (2003) holding (PICS [2007] still had not been decided by the Supreme 
Court at the time of his article) to explain that these provisions do not satisfy the narrow tailoring 
requirement – specifically, ―numerical deviation allowances‖ set forth in these provisions can be 
seen as racial quotas and can also effectively require charter schools to reject students on the 
basis of race (Gajendragadkar, 2006, p. 176). 
Green (2004) and Oluwole and Green (2008) agree with Gajendragadkar (2006) that 
hortatory provisions are likely to be considered constitutional but contend that all mandatory 
provisions may experience constitutional difficulties (not just prescribed-percentage mandatory, 
as Gajendragadkar, 2006, argues).  They assert that hortatory provisions provide charter schools 
the flexibility to select ways to adjust the racial composition of the school without using race in 
an individualized manner – e.g., by using race-neutral policies and non-individualized policies 
such as outreach and advertising that merely increase the selection pool for certain races.  In 
contrast, mandatory (indeterminate and prescribed-percentage) provisions might not pass 
constitutional muster, if they require charter schools to use race in their admissions process.  
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Interestingly, Green‘s (2004) pre-PICS analysis reached the same conclusion as the post-PICS 
analysis of Oluwole and Green (2008), indicating that the PICS (2007) decision did not have any 
bearing on these scholars‘ views of the constitutionality of race-conscious legislation.  
These different interpretations of scholars suggest that the constitutionality of race-
conscious legislation hinges on whether these provisions require the use of race in enrollment 
decisions – e.g., Parker (2001) considers race-conscious provisions to be constitutional because 
(according to her) charter schools can use other ways to eliminate racial isolation, while Oluwole 
and Green (2008) express concern that mandatory race-conscious provisions would face 
constitutional challenges if they require the use of race.  As discussed in the next subsection, 
race-conscious provisions – regardless of type – can survive constitutional scrutiny if charter 
schools do not satisfy these provisions in a way that enrolls students based on their individual 
racial status. 
Implementation of state-imposed race-conscious provisions.  As mentioned in the 
previous subsection, some states have ―mandatory‖ race-conscious provisions – i.e., legislation 
that requires the racial compositions of charter schools to reflect the racial compositions of their 
districts.  For example, Kansas has legislation that includes indeterminate mandatory provisions 
stating that ―pupils in attendance at the [charter] school must be reasonably reflective of the 
racial and socio-economic composition of the school district as a whole‖ (Kan. Stat. Ann. § 72-
1906(d)(2)).  States do not articulate how charter schools are to achieve these goals, however.  
Charter schools can achieve a certain racial composition by basing their admissions on race, but 
as mentioned above, they may face a constitutional challenge.  On the other hand, charter schools 
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can use race-neutral or non-individualized policies (discussed earlier) to decrease racial isolation, 
which will meet the state requirement but also adhere to constitutional guidelines. 
When questioning the constitutionality of race-conscious provisions, Green (2004) and 
Gajendragadkar (2006) assumed that charter schools in states with race-conscious legislation 
would necessarily use race at the individual level in admissions decisions to reach a certain racial 
composition.  These scholars did not consider alternative ways that schools could maintain their 
racial composition within a certain range (e.g., using SES as a proxy for race or targeted 
recruiting, to be discussed below).  
In contrast, Oluwole and Green‘s (2008) analysis of race-conscious legislation for charter 
schools did acknowledge that charter schools can satisfy the race-conscious provisions by using 
methods suggested by Kennedy‘s concurrence in PICS (2007), such as race-neutral or non-
individualized policies.  Oluwole and Green (2008) also explored the narrow-tailoring 
requirements set forth in PICS (2007) and contended that charter schools in states with 
mandatory provisions would struggle with a constitutional challenge but concluded that 
―principles identified from [PICS] might help these provisions better withstand judicial scrutiny‖ 
(p. 56).  States can include any of the three categories of race-conscious provisions in their 
legislation, as long as charter schools abide by the guidelines set forth in PICS (2007) in the 
implementation.  For example, even though several scholars believe that charter schools 
following prescribed-percentage mandatory provisions are likely to create unconstitutional 
RCPs, these charter schools can strategically choose a location, create special programs, recruit 
certain students and faculty, or monitor statistics by race (as suggested by Kennedy in PICS 
(2007)) to reach a racial composition that satisfies the prescribed-percentage requirement. 
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Furthermore, several of these race-conscious statutes provide some flexibility in the event 
that charter schools do not meet the racial composition requirement.  For example, New Jersey‘s 
statute states that charter schools shall seek enrollment reflecting the community‘s racial 
composition ―to the maximum extent practicable‖ (N.J. Stat. Ann. 18A:36A-8(e)).  In addition, 
Nevada‘s statute specifies that charter schools shall maintain racial compositions within 10 
percent of the racial composition in the school‘s attendance zone ―if practicable‖ (Nev. Rev. Stat. 
§ 386.580(1)).  And as mentioned above, South Carolina has a clause in its legislation that allows 
charter schools to bypass the racial composition requirement if it ―is not operating in a racially 
discriminatory manner‖ (S.C. Code Ann. § 59-40-70(D)).  Such flexible language indicates that 
charter schools are not required to achieve certain racial compositions. 
Effectiveness of race-conscious legislation.  Even though race-conscious legislation may 
be able to survive constitutional challenges, these provisions may not be effective in reducing 
racial isolation in charter schools.  In their analysis of charter school race-conscious provisions, 
Siegel-Hawley and Frankenberg (2011) discovered that these statutes requiring charter schools to 
address racial isolation ―have little or no impact on the composition of charter schools‖ (p. 34).  
The ineffectiveness of these guidelines, however, may be due to a lack of enforcement.  Through 
interviews with charter school officials in states with race-conscious legislation, Siegel-Hawley 
and Frankenberg (2011) did not find many states strongly enforcing their race-conscious 
provisions pertaining to charter schools.  Specifically, they found that 75% (9 out of 12) of the 
states interviewed did not require charter schools to change their enrollment policies to decrease 
racial isolation; moreover, some indicated that racial isolation in charter schools was not a 
priority (Siegel-Hawley & Frankenberg, 2011).  
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Delaware does not currently have race-conscious guidelines for its charter schools and 
can consider enacting legislation to address its racial isolation concerns.  Given the research 
findings stated above, however, regular monitoring of these provisions is encouraged, to achieve 
the benefits of diversity. 
Narrow-Tailoring Requirement in the Context of Delaware Charter Schools 
As mentioned above, the majority of Justices in PICS (2007) did find a compelling 
interest in achieving diversity in K-12 schools but struck down the RCPs in Seattle and 
Louisville because the plans were not narrowly tailored.  Therefore, if charter schools can create 
RCPs that pass the narrow tailoring requirement, they will likely be able to survive a 
constitutional challenge in front of the current Court.
41
 
Roberts‘ opinion and Kennedy‘s concurrence in PICS (2007) both provided requirements 
for narrow tailoring.  Each of these is discussed briefly below: (1) the plan must not use ―crude 
racial categories‖ (p. 786) (Roberts and Kennedy); (2) the plan‘s use of race must be related to its 
stated goals (Roberts); (3) the plan must have a ―logical stopping point‖ (p. 731) (Roberts); (4) 
the plan must have more than a ―minimal effect‖ (p. 733) (Roberts and Kennedy); (5) the district 
must consider race-neutral alternatives, as discussed above (Roberts and Kennedy); and (6) the 
plan must avoid using ―broad and imprecise‖ terms (p. 785) (Kennedy).  This section analyzes 
the narrow-tailoring requirement set forth in PICS (2007) and uses it to discuss whether and how 
Delaware charter schools can create RCPs that are narrowly tailored to achieve the goal of 
diversity.    
                                                          
41
 The Supreme Court‘s ―4-1-4‖ split decision in the PICS (2007) case would most likely still hold for charter school 
RCPs, where Justice Kennedy – as the swing vote – recognizes diversity to be a compelling interest but does not 
consider the RCPs of Seattle and Louisville to be narrowly tailored. 
106 
 
 
 
Crude racial categories. Roberts‘ opinion found that Seattle and Louisville employed a 
―limited notion of diversity‖ (PICS, 2007, p. 723), because these districts only used the 
categories of ―White‖ and ―non-White‖ (in Seattle) or ―White‖ and ―other‖ (in Louisville). 
Kennedy‘s concurrence added that Seattle should not have used only two ―crude‖ racial 
categories because it is ―composed of a diversity of races, with fewer than half of the students 
classified as ‗white‘‖ (PICS, 2007, p. 786).  Louisville, on the other hand, is made up of mainly 
two races: Black and White.  At the time the PICS (2007) decision was handed down, it had a 
racial composition of approximately 34% Black and 66% White. 
Unlike Seattle but similar to Louisville, Delaware‘s racial composition largely consists of 
two races: Black and White.  Even though the data from DDOE separated Delaware students into 
five different racial groups, only a small number of students make up the other three categories: 
Hispanic, American Indian/Alaska Native, and Asian/Pacific Islander.
42
  Because these three 
categories are not well-represented, they can be consolidated into the other two races to prevent 
the violation of student privacy and potential inaccuracy of statistical analyses.  As explained in 
Chapter 3, the quantitative comparisons of achievement levels and racial compositions presented 
earlier in this study only used the two main racial categories that represent the majority of 
Delaware‘s student body, combining White and Asian/Pacific Islander into one group, and 
African American, Hispanic, and American Indian/Alaska Native into another group. 
Relation to stated goals.  In addition to examining how race is categorized, schools 
using RCPs must analyze how they use race, as narrow tailoring requires a close relationship 
between the use of race and the intended goals of the plan.  Roberts‘ opinion concluded that the 
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 The five racial groups used to categorize Delaware students are: (1) American Indian/Alaska Native (0.3%); (2) 
Black (34.5%); (3) Asian/Pacific Islander (3.2%); (4) Hispanic (9.0%); and (5) White (53.0%). These percentages 
are based on spring 2009 data. 
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RCPs in question were not created to attain the level of diversity necessary to achieve the stated 
goals: the educational benefits of diverse environments.  Instead, the RCPs inappropriately aimed 
for racial compositions that reflected the districts‘ demographics (PICS, 2007).  In the case of 
Delaware charter schools, however, RCPs should not be linked only to the racial compositions of 
districts.  Instead, as discussed earlier, these RCPs should also be created to reach a critical mass 
of each race, the racial composition required in order to obtain the benefits of diversity.  
As discussed in Chapter 2, research indicates that diverse schools academically benefit 
minority students, without affecting the achievement of White students.  Other benefits accrue to 
students of all races and ethnicities.  In Delaware, many students in predominantly minority 
schools are struggling academically and would benefit from the opportunity to improve in 
diverse settings.  In 2008-2009, seven (out of 18) charter schools and seven (out of 163) TPSs in 
Delaware were hyper-segregated minority schools.  All seven of the hyper-segregated minority 
charter schools and 86% (6 out of 7) of the hyper-segregated minority TPSs were considered by 
the state to be ―failing‖ schools (DDOE, 2010b).43  
Delaware has four hyper-segregated non-minority schools (one charter school and three 
TPSs), all of which are academically successful.  Diversifying these predominantly non-minority 
and minority schools will likely benefit all students and provide academic benefits to minority 
students – but not at the expense of non-minority students.  Given the hyper-segregation and 
corresponding academic levels of Delaware‘s schools (especially its charter schools), using 
                                                          
43
 ―Failing‖ is defined as falling into one of the three lowest categories in the state‘s accountability system.  These 
seven charter schools and six TPSs were rated as ―Academic Review,‖ ―Academic Progress,‖ or ―Academic 
Watch.‖  In Delaware, there are five ratings (listed from highest to lowest): Superior, Commendable, Academic 
Review, Academic Progress, and Academic Watch (DDOE, 2009b).  
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RCPs to create a critical mass of students in each school will be beneficial for minority students 
who urgently need to gain access to academically positive learning environments.   
Logical stopping point.  In his plurality opinion, Roberts pointed out that the race-
conscious measures before the Court did not have a logical stopping point because as the racial 
composition of districts change, the racial guidelines do too (PICS, 2007).  For example, as 
mentioned above, if a district‘s racial composition changes over time, then charter schools 
aiming for racial compositions within 15 percent of the district racial composition (like Seattle) 
must continue to adjust their targeted range accordingly.  
Delaware charter schools, however, need not define schools as racially isolated when 
their racial compositions do not fall within a certain percentage of their district‘s racial 
composition. Instead, as argued earlier, Delaware can define schools as racially isolated if they 
have high levels of one race.  With this definition of racial isolation, charter RCPs in Delaware 
can have a logical stopping point.  Under this approach, charter schools would not be dependent 
on a district‘s racial composition; rather, RCPs apply only when schools have a racial 
composition that is substantially isolated.  This is comparable to the ―critical mass‖ rule applied 
in Grutter v. Bollinger (2003).  
As discussed above, however, schools will find it challenging (if not impossible) to attain 
a critical mass of students of each race (in particular, the Hispanic, American Indian/Alaska 
Native, and Asian/Pacific Islander races) if they do not combine races together.  Alternatively, a 
charter school that does not reach the critical mass threshold can make a compelling case that it 
has obtained its core academic benefits of diversity, by providing evidence such as test-score 
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growth among lower scoring students, along with a solid explanation of why diversity goals have 
not been met.   
Regardless of the method, charter schools are to regularly monitor their student body 
compositions, in order to terminate their RCPs as soon as they accomplish the compelling 
interest of diversity, as suggested above.  The need for RCPs can be evaluated during the 
production of an annual report and/or formal reviews.  Charter schools in Delaware are required 
to submit an annual report to the charter authorizer, DDOE, and DSBOE (Del. C. Ann. tit. 14, § 
513).  In addition, Delaware charter schools are formally reviewed four years after opening, and 
every five years thereafter (Del. C. Ann. tit. 14, § 515).  Once RCPs are terminated, these formal 
reviews could be used to assess racial compositions, to ensure that racial isolation is avoided. 
Minimal effect.  Roberts also included the examination of the impact of RCPs in his 
narrow tailoring test, arguing that ―the minimal impact of the districts‘ racial classifications on 
school enrollment casts doubt on the necessity of using racial classifications‖ (PICS, 2007, p. 
734).  In Seattle, the racial tiebreaker only impacted 52 students, and in Louisville, the racial 
guidelines only affected three percent of the student assignments (Bhargava, Frankenberg, & Le, 
2008).  According to Roberts‘ opinion, these 52 Seattle students were adversely affected because 
they were restricted from exercising their choice in schools – they were assigned to a school (1) 
that was not their first choice and (2) to which they would not have been assigned before the 
RCP (PICS, 2007).  The RCP may be detrimental to these students‘ academic experiences – e.g., 
if students are not satisfied with their schools, if they are no longer attending schools with their 
neighborhood peers, or if they are traveling far distances to get to their schools.  The argument 
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then is essentially that undue harm is felt by these affected students, given the minimal benefit 
achieved by the district.  
RCP effect in Delaware.  In Delaware, the ―minimal effect‖ concern does not exist.  
RCPs created in Delaware charter schools can potentially affect a substantial number of students.  
Many charter schools in Delaware are currently racially isolated – as illustrated in Appendix I, 
which provides the percentage of minority students in each charter school, 10 (out of 18) charter 
schools are hyper-segregated and an additional three charters serve between 80-90% of one race.  
Many students would have to move in and out of these racially isolated charter schools to reach a 
racially diverse racial composition. 
Furthermore, the quantitative analyses described in the previous chapter illustrate that 
Delaware students of both races are choosing charter schools with a higher proportion of their 
own race.  In order to decrease racial isolation in charter schools, this current pattern will likely 
have to change, which will affect many students‘ original choices.  
Criticisms of “minimal effect” argument.  The argument for invalidating RCPs with a 
―minimal effect‖ is based on weak and inconsistent reasoning.  While RCPs with a large impact 
are considered laudable using that standard, such larger impacts are also criticized for reasons 
that seem inconsistent with the praise.  The PICS (2007) plurality decided to strike down the use 
of race in student assignments in Seattle and Louisville in part because these districts were using 
race in only a small way.  Yet the same plurality opinion includes the assertion that the Justices 
―do not suggest that greater use of race would be preferable,‖ yet they essentially encouraged 
this by expecting districts to employ RCPs that have more than a minimal effect (PICS, 2007, p. 
734).  This suggests a situation whereby the district will be criticized either way. 
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While possible RCPs in Delaware may satisfy the ―minimal effect‖ requirement of 
narrow tailoring, they may also be disruptive to the educational experiences of more students. 
This would be particularly true if the plan followed the lead of plans that constantly reshuffle 
students to obtain a specific racial composition.  In other words, an RCP that has a large effect on 
school enrollment would likely create greater disorder among schools.  For example, as 
mentioned above, Wake County School District‘s previous plan reassigned students to schools in 
order to ensure that every school maintained a certain SES composition, and as a result, some 
students repeatedly moved to different schools each year (McCrummen, 2011). When 
considering the impact of RCPs, districts need to be aware of the various potential ways that they 
will affect the students. 
Given these arguments, districts and charter schools need to find the appropriate balance 
between pursuing the goal of diversity and constraining the choices of students and their parents. 
According to Roberts‘ opinion in PICS (2007), the effect of the RCP would have to be larger 
than 52 students (Seattle) or three percent of the student assignments (Louisville) but small 
enough to avoid, for example, more than one reassignment for each student per school level (e.g., 
elementary, middle, high).  The effect of RCPs can be determined by the impact they have on 
racial compositions of schools, rather than by the number of students who are affected. Roberts‘ 
opinion in PICS (2003) praised the plan in Grutter v. Bollinger (2003) for having a substantial 
effect, regarding the use of race as ―indispensable in more than tripling minority representation at 
the law school – from 4 to 14.5 percent‖ (pp. 734-735).  Similarly, school-level outcomes should 
be the measure of any race-conscious charter policy. 
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Race-neutral alternatives.  Under the narrow-tailoring standard, charter schools are to 
consider race-neutral alternatives before implementing RCPs.  The next section will detail how 
Delaware districts have used several race-neutral plans (non-racial diversity plans, magnet 
schools, transportation plans, multi-district consolidation, and neighborhood models), although 
not always with the intention of racially diversifying schools.  It will also explain how charter 
schools can only employ non-racial diversity plans, magnet replications, and transportation 
plans.  Fortunately, non-racial diversity plans and magnet schools have had considerable success 
in reducing racial isolation in Delaware‘s TPS districts. 
Broad and imprecise terms.  In Kennedy‘s concurrence, he added another narrow-
tailoring requirement: instead of using ―broad and imprecise‖ terms (like Louisville did44) for 
racial classifications, the plan must address specific questions such as: ―who makes the 
decisions; what if any oversight is employed; the precise circumstances in which an assignment 
decision will or will not be made on the basis of race; or how it is determined which of two 
similarly situated children will be subjected to a given race-based decision‖ (PICS, 2007, p. 785). 
Each of these concerns is briefly discussed below in the form of a suggestion about how a charter 
school diversity policy might be framed. 
Who makes the decisions.  Consistent with current Delaware legislation, Delaware 
charter schools have the power to make decisions and establish their own admissions procedures 
rather than abide by their host districts‘ policies (Del. C. Ann. tit. 14, § 501; Del. C. Ann. tit. 14, 
§ 504a).  This autonomy illustrates the ability of charter schools to waive certain rules that apply 
to TPSs.  In fact, a 2001-2002 national charter school survey indicated that 33% of the randomly 
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 Louisville did not provide details on how its assignment plan worked, including how and when schools can use 
RCPs. 
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surveyed charter schools (n=229) received waivers on student admissions policies administered 
by the state or district (Finnigan et al., 2004).  
Despite the autonomy of charter schools, charter schools must comply with the statute 
that prohibits the discrimination against students based on race or other factors (Del. C. Ann. tit. 
14, § 506).  To further compliance with this discrimination statute, Delaware should examine its 
current legislation that allows charter schools to decide which admissions preferences to employ 
when enrolling students (Del. C. Ann. tit. 14, § 506).  As discussed below, some of Delaware‘s 
charter schools may have abused (intentionally or not) this provision by applying enrollment 
preferences that have the effect of excluding students of certain characteristics – e.g., minority, 
low-income, or low-achieving students.  To rectify these situations, Delaware might repeal some 
of the provisions that allow student preferences that can lead to the exclusion of students.  
What oversight is employed.  Due to concerns mentioned above, the admissions 
procedures of Delaware charter schools should be scrutinized.  In particular, if Delaware wants 
to reduce racial isolation, it will be most successful if it monitors charter schools when making 
enrollment decisions to confirm that they are not excluding students (intentionally or not), 
especially based on characteristics such as race, SES, and achievement level.   
Delaware legislation provides charter school authorizers
45
 the authority to approve 
charter schools and the responsibility for overseeing all of their approved schools (Del. C. Ann. 
tit. 14, § 511).  Even though Delaware legislation does not explicitly describe the exact 
responsibilities of charter school authorizers, overseeing the schools‘ recruitment and enrollment 
processes should be a key part of that role (see Palmer & Gau, 2003, p. 11, providing a ranking 
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 DSBOE and the Red Clay Consolidated School District are currently the two charter school authorizers in 
Delaware. Among the 18 charter schools in Delaware, DSBOE has approved 14 charter schools and Red Clay has 
approved the remaining four. 
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system for charter school authorizers that includes a criterion that requires that ―student 
recruitment and equal-access enrollment policies are sufficiently covered‖).  The U.S. 
Department of Education establishes that charter schools and their authorizers are dually 
responsible for ensuring that charter schools comply with federal civil rights laws (in particular, 
with regard to admissions) (U.S. DOE, 2000). 
How to decide whether an assignment decision will be based on race.  The districts in 
Seattle and Louisville assigned students to schools based on race if schools were deemed racially 
isolated.  In Seattle, schools differing by more than 15% from the district‘s racial composition 
used race in their assignment decisions.  In Louisville, these race-based decisions were triggered 
in schools with racial compositions outside of the range of 15-50% African American, also 
reflecting the district‘s composition.      
According to Kennedy (PICS, 2007), to meet the narrow-tailoring requirement of 
individualized RCPs, the plan should specify ―the precise circumstances in which an assignment 
decision will or will not be made on the basis of race‖ (p. 2790).  The recommendation here is 
that Delaware charter schools implement a different approach to determine if they are racially 
isolated.  Therefore, they can use a different way to decide whether assignment decisions at a 
given school will be based on race.  Instead of using a district‘s racial composition as a baseline, 
charter schools in Delaware can stop using race as a factor in admissions when they reach a 
certain racial composition that contains a critical mass of each race (e.g., at least 20% minority or 
non-minority).   
How to choose one of two similarly situated children.  Charter schools in Delaware may 
use lotteries to select students who are similarly situated, as lotteries are an equitable way for 
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schools to choose students.  Delaware charter schools are already using the lottery process to 
choose students when they are oversubscribed and need to select among students who are equally 
eligible (Del. C. Ann. tit. 14, § 506).  As stipulated in Delaware‘s charter school application, 
applicants wishing to create charter schools must articulate the specific procedures for their 
lotteries. 
RCPs of Delaware charter schools can be narrowly tailored.  In conclusion, Delaware 
charter schools can create RCPs that are narrowly tailored to achieve the educational benefits of 
diversity.  As argued in this section, these charter schools can satisfy the narrow-tailoring 
requirements as set forth by Roberts and Kennedy in the PICS (2007) decision: racial categories 
aligned with the size and racial composition of the state, explicit connection to the goal of 
diversity, logical stopping point of achieving the benefits of diversity, substantial effect of RCPs, 
pursuit of race-neutral alternatives, and avoidance of ―broad and imprecise‖ terms (p. 785). 
Given the criticisms of the ―minimal effect‖ component of narrow tailoring, charter schools will 
likely have to find the right balance between seeking to reduce racial isolation and disregarding 
students‘ rights when satisfying this requirement.  One of the narrow-tailoring requirements, the 
use of race-neutral alternatives, will be discussed in detail in the following section, in the context 
of Delaware schools.    
Kennedy’s Guidance to Address Racial Isolation in Delaware’s Schools  
Using the PICS (2007) decision as a guideline, this section explores the possibilities of 
decreasing racial isolation in Delaware‘s schools, including charter schools.  It discusses how the 
historically racially isolated state of Delaware can tackle racial isolation in the post-PICS era.  It 
examines how Delaware‘s schools can mitigate racial isolation in the wake of PICS (2007).  As 
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discussed above, Kennedy‘s concurrence in PICS (2007) provided ways to address racial 
isolation in schools that would pass constitutional muster: (1) school districts can use race-
neutral plans; (2) districts can develop non-individualized RCPs; and (3) as a ―last resort‖ (p. 
790), they can also use race in an individualized way.  Using Kennedy‘s guidelines, this 
subsection discusses what Delaware schools can do (and currently are doing) to decrease racial 
isolation in light of PICS (2007).  
This section also offers ways to reduce racial isolation in Delaware‘s charter schools that 
are likely to withstand constitutional challenges.  These charter schools can implement non-racial 
diversity plans, magnet school guidelines, transportation plans, strategic site selection of new 
schools, special programs, recruitment strategies of students and faculty, and the monitoring of 
statistics to decrease racial isolation without the concern of constitutional challenges.  As 
described in more detail below, however, charter schools cannot execute all of Kennedy‘s 
suggestions – in particular, multi-district consolidation, school pairing, neighborhood models, or 
redrawing of attendance zones are not possible for charter schools.  
Furthermore, charter schools may not be able to make effective use of some of these 
alternate plans if the schools are oversubscribed.  Non-racial diversity plans, special programs, 
and recruitment strategies are often implemented with the purpose of adding students of a certain 
race to a school, in order to diversify it.  But if charter schools are full, enrollment decisions are 
generally made by lottery (pursuant to federal law, if they accept federal charter school 
assistance money).  In Delaware, 14 out of 18 charter schools are at, near, or over capacity 
(DDOE, 2011b).  And even though oversubscribed charter schools can use these plans to create 
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racially diverse incoming grades, they may resist.  To reduce racial isolation, new legislation can 
require Delaware charter schools to implement new plans for incoming grades.    
Race-neutral plans.  As discussed above, Kennedy‘s opinion in PICS (2007) advocated 
for the use of race-neutral plans to decrease racial isolation and satisfy the narrow tailoring 
requirement.  Race-neutral plans are more likely to survive a constitutional challenge, because 
unlike RCPs (or at least individualized RCPs), these plans do not trigger strict scrutiny.  Instead, 
race-neutral plans are only subject to rational basis review (defined above).  In PICS (2007), the 
Court held that the districts did not adequately pursue race-neutral alternatives, because Seattle 
discarded several race-neutral possibilities and Louisville did not indicate any consideration of 
race-neutral plans.  
School districts have explored different types of race-neutral plans, such as non-racial 
diversity plans, magnet schools, transportation accessibility, school pairing, multi-district 
consolidation, and the neighborhood model (Bhargava et al., 2008; Chavez & Frankenberg, 
2009; Kiel, 2010; Nelson, 2006; Robinson, 2009).  As noted below, Delaware charter schools 
can implement some of these plans to address racial isolation – in particular, non-racial diversity 
plans, magnet school guidelines, and transportation plans. 
Non-racial diversity plans.  Instead of race, some schools pursue diversity by considering 
other indicators such as SES, single-parent families, parental education, parental income, English 
language proficiency, and special education status (Diller, 2001).  Of these indicators, SES is by 
far the most popular – approximately 80 SES diversity plans currently exist and the number is 
growing (Kahlenberg, 2010).  
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Two of Delaware‘s TPS districts have demonstrated an interest in SES diversity in their 
schools.  After the NSA prohibited the voluntary use of race in student assignments in 2000 (Del. 
C. Ann. tit. 14, § 223), it required districts to devise plans that assigned students to their nearest 
schools.  In addition to submitting a plan conforming to NSA‘s requirements, the Brandywine 
and Christina School Districts each proposed an alternate plan that considered economic 
diversity in their student assignments.  They developed alternate plans that prevented the creation 
of high-poverty schools – schools with fewer than 50% students eligible for free or reduced 
lunch.  Both districts argued that high-poverty schools have fewer effective teachers than low-
poverty schools, which leads to decreased student achievement (DSBOE, 2002a, 2002b). 
DSBOE approved Brandywine‘s alternate plan in March 2002 (but not Christina‘s – see below), 
conceding that high-poverty schools would produce a ―substantial hardship to the students in 
those schools for lack of access to highly effective teachers, and to the school and District, 
because of the difficulty of recruiting and retaining good teachers‖ (DSBOE, 2002b, p. 65).  
Brandywine‘s SES diversity plan is still in effect today.  The plan generates school 
enrollment with a range of 16-47% students with free and reduced lunch (FRL) subsidies 
(DSBOE, 2002b).  It creates attendance boundaries based on household income – specifically, 
students residing in low-income neighborhoods are assigned to schools in wealthier 
neighborhoods (i.e., the suburbs) from grades K-3 and 7-12 and students in high-income areas 
are assigned to inner-city schools from grades 4-6 (DSBOE, 2002b).
46
  
According to Bhargava et al. (2008), Brandywine‘s plan has successfully decreased the 
level of racial segregation in the district.  That is, 12.24% of Brandywine‘s students were in 
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 Even though wealthy students in grades 4-6 are assigned to low-income schools, DDOE data indicate that these 
students are not leaving the district TPSs in higher proportions than students in other grades. 
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racially segregated
47
 schools the year before the policy was implemented (2001-02), and this 
percentage decreased to 10.77% three years afterwards (2004-05).  And the data from DDOE 
indicate that for the most part,
48
 the percentage of students in segregated schools has continued to 
decrease in Brandywine, as 4.3% of students attended segregated schools in the 2008-09 school 
year.  Table 18 provides the percentage of students in segregated schools in 2001-02 and 2004-
05 (provided by Bhargava et al. (2008)), and from 2005-06 to 2008-09 (calculated using DDOE 
data).  
Table 18 
Percentage of Students in Racially Segregated Schools in Brandywine District 
2001-02
49
 2004-05 2005-06 2006-07 2007-08 2008-09 
12.2 10.8 7.2 6.9 10.9 4.3 
 
Unlike Brandywine, the Christina School District did not receive approval for its SES 
diversity plan.  In 2003, DSBOE rejected Christina‘s alternate plan because it would assign city 
students to suburban schools for the majority of their K-12 education and to three different 
elementary schools (DSBOE, 2003).  ―The [alternate] plan would avoid high poverty schools,‖ 
DSBOE reasoned, ―but at the price of a fragmented, disjointed and remote educational 
experience for Christina‘s poorest students‖ (DSBOE, 2003, p. 33).  In 2008, Christina created a 
plan that met DSBOE‘s criteria, by assigning students to schools closest to their homes as much 
as possible.  While the approved plan minimizes the distance that students travel to attend their 
assigned schools, it results in racial isolation and high-poverty schools. 
                                                          
47
 Bhargava, Frankenberg and Le (2008) define racially isolated schools as schools with racial compositions that 
differ by more than 15% from the district‘s racial composition.  
 
48
 In the past five years, there has been one exception – for the 2007-2008 school year, the percentage of students in 
racially isolated schools actually increased. 
 
49
 The SES integration plan was implemented after the 2001-2002 school year. 
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The Christina School District does consider SES when reviewing applications to its open-
enrollment program, however.  According to the district‘s open-enrollment guidelines, it uses the 
SES composition of schools as a factor for accepting or rejecting an open-enrollment application. 
Specifically, it assesses the ―impact on the socio-economic composition of the affected school(s) 
based on guidelines determined by the Board‖ (Christina School District, 2010, ¶ 3). 
Delaware charter schools can also seek to reduce racial isolation by implementing SES 
diversity plans.  For example, charter schools could adopt Christina School District‘s method of 
accepting open-enrollment applications using SES as a factor – i.e., maintain an SES 
composition within a certain range and accept or reject students accordingly.  Although 
Delaware legislation prohibits charter schools from restricting admission to students based on 
SES (Del. C. Ann. tit. 14, § 506, intended to prevent discrimination), state legislators can 
consider changing this provision to allow Delaware charter schools to admit students based on 
SES.  Using other states‘ charter laws as examples (e.g., Rhode Island or Kansas, to be discussed 
below), the statute can add a provision that allows the use of SES to eliminate racial isolation. 
SES diversity plans are appropriate for Delaware charter schools because most of Delaware‘s 
charter schools currently have SES compositions that do not reflect the compositions of their 
host district – i.e., 14 out of 18 charter schools in Delaware do not have racial compositions 
within 20% of their district‘s SES composition.  Furthermore, half (9 out of 18) of these charter 
schools have a low-income composition in the range of 80-100% or 0-20%.  Among these nine 
schools, four are hyper-segregated based on SES (see Appendix K).   
Effectiveness of plans.  Non-racial diversity policies – in particular, plans using SES as a 
factor – may be substantially less effective than RCPs in decreasing racial isolation.  Kaufman 
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(2007) pointed out that Kennedy did not endorse the use of SES when suggesting possible 
diversity plans, speculating that Kennedy‘s omission may be an acknowledgement of the 
ineffectiveness of SES plans (Kaufman, 2007; see also Welner & Spindler, 2009).  Data indicate 
that in some districts (Cambridge, MA; Charlotte-Mecklenburg, NC; San Francisco, CA; and 
Wake County, NC), racial isolation actually increased after districts implemented non-racial 
diversity plans (Bhargava et al., 2008; Frankenberg, 2007; Jan, 2007; Kahlenberg, 2007; 
Mickelson, 2003; Reardon, Yun, & Kurlaender, 2006).  
Regardless, as illustrated in the Brandywine model, some non-racial diversity plans have 
been successful in reducing racial isolation (Kahlenberg, 2007; Robinson, 2009).  The success of 
the Brandywine SES plan supports the potential implementation of SES plans in Delaware 
charter schools, as they both share the same context of Delaware.  Also, research indicates that 
high poverty levels are problematic in and of themselves, in that they may adversely affect 
academic achievement (Kahlenberg, 2007; Orfield & Lee, 2005b). 
SES plans in other states. Other states have also indicated a commitment to SES diversity 
in their schools – in particular, their charter schools.  Some states have passed legislation 
requiring that charter schools maintain SES compositions that are similar to compositions of 
their surrounding districts.  Rhode Island and Kansas both explicitly state that the SES 
composition of the charter school must reflect the district‘s SES composition (Kan. Stat. Ann. § 
72-1906(d)(2); R.I. Gen. Laws § 16-77-4(b)(10)). 
Moreover, Missouri and Connecticut include provisions that address the isolation by SES 
that may emerge from the creation of charter schools.  Connecticut legislation indicates a charter 
school goal of reducing the SES isolation of the surrounding neighborhood, stating that ―in 
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determining whether to grant a charter, the State Board of Education shall consider the effect of 
the proposed charter school on the reduction of racial, ethnic and economic isolation in the 
region in which it is to be located‖ (Conn. Gen. Stat. § 10-66bb(c)).  Missouri provides that 
enrollment preferences cannot result in SES-isolated charter schools (Mo. Rev. Stat. § 
160.410(2)(1)). 
And in the TPS context, in North Carolina, the Wake County School District has faced 
opposition for terminating its SES plan that aimed at obtaining a free-and-reduced-lunch (FRL) 
composition of no more than 40% at every school.  Last year, the district discontinued the SES 
plan in favor of the neighborhood model, in part because of the constant reshuffling of students 
into different schools (McCrummen, 2011).  But others argued that the neighborhood plan would 
result in resegregation and increase the gap between high- and low-poverty schools (Hui & 
Goldsmith, 2010).  In September 2010, the National Association for the Advancement of 
Colored People (NAACP) filed a complaint with OCR against the Wake County Board of 
Education for eliminating its SES diversity plan.  The complaint asserted that Wake County 
Board of Education‘s neighborhood model is racially discriminatory because it reassigned 
minority students to high-poverty, racially isolated schools (NSBA, 2010).  In addition, U.S. 
Secretary of Education Arne Duncan recently criticized Wake County‘s decision to end its SES 
plan, urging other districts to reject using Wake County‘s revised plan as a model (Breen, 2011).  
The Wake County Board of Education is currently considering a new plan, which involves a 
combination of parental choice and preferences granted based on the overall achievement 
compositions of schools (Hui, 2011). 
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Magnet schools.  Charter schools in Delaware can address racial isolation by adopting 
the sort of guidelines used by magnet schools, which are similar to charters in that they are free, 
attended by choice, and often based on thematic curricula.  Some possible provisions include 
implementing thematic curricula, recruiting all student groups (targeting marginalized 
populations in particular), prohibiting admissions requirements, and providing free transportation 
(Siegel-Hawley & Frankenberg, 2011), all of which are discussed in separate subsections below. 
Magnets are appropriate models to use because they were initially established to reduce 
racial isolation by attracting White students to the inner-city through thematic curricula or other 
unique opportunities.  The federal Magnet Schools Assistance Program presents grants to 
schools for ―the elimination, reduction, and prevention of minority group isolation in elementary 
and secondary schools with substantial numbers of minority group students‖ (U.S. DOE, 2010, ¶ 
1).  Many magnet schools have used RCPs to advance racial integration (Frankenberg & Siegel-
Hawley, 2008), but the PICS (2007) decision may have influenced these schools to change their 
policies.  Frankenberg and Siegel-Hawley (2008) conducted a study on magnet schools and 
found that many magnets have changed their integration efforts since PICS (2007).  Some 
magnet schools have discarded their desegregation goals (or replaced them with race-neutral 
goals), and some have altered their admissions policies to consider students‘ SES instead of race.  
Delaware‘s three magnet schools do not mention the use of RCPs in their enrollment 
procedures (Cab Calloway School of the Arts, 2011; Conrad Schools of Science, 2010; Southern 
Delaware School of the Arts, 2010), and two of these three schools do not have very diverse 
student populations.  The Cab Calloway School of the Arts, for instance, has a slightly racially 
isolated student body, ranging between 76-78% non-minority from 2006-2009.  It does have a 
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diversity-oriented mission, however: ―to provide young people from diverse backgrounds with 
intensive training in the arts in the context of an excellent, comprehensive, academic high school 
curriculum that will prepare them for success in higher education and employment‖ (Cab 
Calloway School of the Arts, 2010, ¶ 2).  This magnet school replaced a public high school in 
Wilmington that closed due to declining enrollment in June 1999 (Prado & Miller, 2008), and it 
has been able to attract a viable number of students even though its predecessor could not.  On 
the other hand, it requires all students to attend a performance audition (Cab Calloway School of 
the Arts, 2011), a screening process that may disparately impact students in a racially biased 
way.  
Furthermore, Southern Delaware School of the Arts is clearly racially isolated, with a 
student population of 89-90% non-minority from 2006-2009.  It is unclear if (or, to what extent) 
this magnet school implements diversity-driven initiatives like the ones mentioned above (e.g, 
transportation provisions and targeted recruitment). 
In contrast, Conrad Schools of Science has decreased in racial isolation since it converted 
to a magnet school in fall 2007,
50
 after capital improvements and the creation of a new 
curriculum focusing in biotechnology and allied health (Henry C. Conrad High School, 2011).  
Its student body has reduced racial isolation through the combination of an increase in non-
minority enrollment and a decrease in minority enrollment.  Specifically, more non-minority 
students entered in the sixth grade, and more minority students exited in ninth grade to attend a 
district high school.  In 2006-2007, before its magnet transformation, Conrad had a racial 
composition of 69% minority.  The following year (2007-2008), after becoming a magnet school, 
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 Conrad originally served grades 6-8, but when it became a magnet school in 2007-2008, it added a grade each 
year to ultimately serve grades 6-12.  
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Conrad‘s minority composition decreased to 56%.  Furthermore, in the 2008-2009 school year, 
its minority population decreased even more to 50%, moving toward the district‘s 2009 average 
of 47% minority. 
Despite the racial isolation of two out of the three magnet schools in Delaware, Conrad‘s 
shifting racial composition provides encouragement for charter schools that choose to adopt the 
magnet school approach of advancing diversity.  Given the similarities between charter and 
magnet schools, Delaware charter schools can pursue the same diversity goals as magnet 
schools, by implementing similar plans like free transportation, to be discussed in the next 
subsection.     
Transportation plans.  Charter schools can enroll more diverse populations by providing 
transportation to their out-of-district students.  Delaware‘s charter legislation provides that 
charter schools may choose one of two options when determining how to transport their students: 
(1) the charter school‘s host district can provide transportation to students who live in the district, 
or (2) the charter school can receive 75% of the average cost to transport each student residing in 
the district and provide its own transportation.  Parents are responsible for the transportation of 
their students if they live outside of the district (Del. C. Ann. tit. 14, § 508).  
Some of Delaware‘s charter schools establish bus stops in central locations where buses 
pick up out-of-district students (Miron et al., 2007).  Students who do not live in the same district 
as the charter are at a disadvantage because they will have to find their own transportation to 
their school or a bus stop on the charter school‘s bus route.  Consequently, some out-of-district 
students who cannot afford or access public transportation, or whose parents are not able to drive 
them to school or the bus stop, may not be able to attend a charter school. 
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In particular, many students living in the city of Wilmington want to attend an out-of-
district charter school but may have difficulty providing their own transportation because they 
are of low SES.  Most of these students apply to out-of-district charters because (1) they want to 
leave their assigned higher poverty, lower performing schools; (2) they want to avoid long 
commutes to their assigned schools that are even farther away; or (3) they do not want to choose 
nearby charter schools that are perceived to be of poorer quality (Street, 2009d). 
Charter schools may not find it financially viable to provide transportation to all students, 
however, as some students may be travelling many miles across the state to attend school.  Yet 
these charter schools can at least create bus routes that transport students who live outside of the 
district but within a certain radius.  Since the Christina School District used to transport some its 
students approximately 15 miles from the suburbs to the inner-city (and vice versa), it is 
reasonable to require charter schools to offer transportation to students travelling this distance.   
Multi-district consolidation.  School districts that are racially isolated can combine with 
other neighboring districts into one large, diverse district.  Although charter schools cannot 
attempt this multi-district consolidation approach – because they are independent from their 
districts and other schools (Del. C. Ann. tit. 14, § 501) – TPS districts in Delaware have used this 
multi-district consolidation approach.  The largest county in Delaware – New Castle County 
(NCC) – which includes Wilmington, was forced to use this strategy under a court order.  The 
U.S. District Court in Evans v. Buchanan ordered the consolidation of NCC‘s eleven districts 
into a single district in 1976, resulting in a busing plan in which the students from the 
predominantly Black neighborhoods were required to attend school in the predominantly White 
suburbs and vice versa.  Five years later, however, the District Court permitted the merged NCC 
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School District to split into four smaller districts through a court-approved desegregation plan 
(Evans v. Buchanan, 1981), with the rationale that smaller districts facilitated management and 
increased receptiveness to the community (DDOE, 2009a).  Unlike the original eleven districts, 
these four districts had low levels of racial isolation and continued to serve both inner city and 
suburban students through busing plans (Evans v. Buchanan, 1981). 
While multi-district consolidation decreased racial isolation in schools, some members of 
the community expressed that the accompanying busing plans were not equitable due to their ―9-
3 concept‖ (Raffel, 1980; Stave, 1995, pp. 77-78).  The ―9-3 concept‖ meant that the inner city 
students were bused to the suburbs for nine grades (grades 1-3 and 7-12) while the suburban 
students only travelled to the inner city for three grades (grades 4-6).  If Delaware attempts the 
multi-district consolidation approach again, it will have to be cautious of this equity concern.       
Delaware leaders still consider consolidating school districts today, but not only to 
combat racial isolation.  The state auditor has suggested multi-district consolidation for financial 
and administrative efficiency, but critics have argued against it because of reasons such as 
employee layoffs (Tefera et al., 2010).  In addition, Howley, Johnson, and Petrie (2011) 
countered that districts may not actually save money through consolidation and added that 
increasing the size of districts can result in widened achievement gaps.  
The Delaware Code states that DSBOE may, ―when in its judgment it is practicable and 
desirable,‖ consolidate two or more adjacent school districts (Del. C. Ann. tit. 14, § 1027).  Even 
though multi-district consolidation has already been attempted in Delaware, the close proximity 
and size of some of Delaware‘s districts argues in favor of such an approach.  For example, three 
of the five districts in NCC (Christina, Brandywine, and Red Clay) are considerably small and 
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adjacent to each other – they are all substantially smaller than 105 square miles in area,51 the 
median size of districts in the United States (Proximity, 2010).  These three districts have a 
combined student enrollment of approximately 40,000 students (DDOE, 2010a, 2010c, 2010e). 
Even though this constitutes a considerably large district, Delaware no longer has a cap on the 
number of students per district.
52
 
School pairing.  School districts can also reduce racial isolation by pairing schools 
together and altering their grade configurations (Glenn, 2010).  Specifically, districts can 
combine two neighboring schools with different racial compositions and reassign students to the 
two schools based on grade level.  For example, two K-5 schools can be reconfigured such that 
one school takes all of the students in grades K-2 and the other serves all of grades 3-5.  
Delaware charter schools cannot implement this approach either.  Charter schools cannot 
reassign students to other schools since families actively choose, apply, and are accepted to this 
type of school.  Also, charter schools cannot serve a geographical area within boundaries – they 
must accept students from all across the state if space is available (Del. C. Ann. tit. 14, § 506). 
TPS districts in Delaware can consider pairing their schools to decrease racial isolation, 
however.  This approach would be effective because Delaware has districts with neighboring 
schools that differ greatly in racial composition.  Because the Red Clay School District has 
attendance zone maps available on its website (Red Clay, 2010), it can therefore be used to 
illustrate the potential effectiveness of this strategy.  This district had an overall racial 
composition of 47% minority, a composition of 50% minority in its elementary schools (grades 
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 Christina School District has an area of 66.5 square miles, Brandywine School District covers 39.2 square miles, 
and Red Clay School District comprises 66.3 square miles. 
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 In the past, Delaware required districts to enroll fewer than 12,000 students, noted as controversial in Evans v. 
Buchanan (1976).  
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K-5), and a large range of 7-99% minority in its schools in the 2009-10 school year.  As an 
example, two of its neighboring elementary schools with contiguous attendance zones differ 
significantly in racial composition – Anna P. Mote Elementary School (n=518) is made up of 
77% minority and Forest Oak Elementary School (n=527) has a composition of 24% minority 
(DDOE, 2010e).  If these two elementary schools, made up of grades K-5, combine their 
attendance zones such that one elementary school serves half of the grades (grades K-2) and the 
other school serves the other half (grades 3-5), then the two schools will both have racially 
diverse populations.  Instead of disproportionately enrolling one racial group, these two schools 
will encompass both majority and minority neighborhoods.  One school will serve grades K-2, 
with a racial composition of 53% minority, and the other will serve grades 3-5, which has a 47% 
minority composition.  Appendix L provides racial compositions of these two schools in Red 
Clay School District broken down by grade, as well as racial compositions, for two hypothetical 
reconfigured schools of grades K-2 and 3-5. 
Neighborhood model.  Finally, in racially diverse neighborhoods, school districts can use 
the neighborhood model – sending students to schools closest to their homes – to decrease racial 
isolation in schools.  And for neighborhoods that are racially isolated, districts can redraw 
attendance boundaries to ensure diversity, as suggested by Kennedy in PICS (2007), discussed 
below.  Similar to the school pairing approach, charter schools cannot implement the 
neighborhood model because it reassigns students to other schools. 
Several Delaware TPS districts have employed a neighborhood model, however, since 
the NSA required that students attend schools nearest to their homes (to the greatest extent 
possible).  As speculated earlier, this model will not eliminate racial isolation because high levels 
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of residential segregation exist in Delaware (Ware & Peuquet, 2003).  Among the seven districts 
that implemented the neighborhood model via an NSA plan (Appoquinimink, Brandywine, 
Christina, Colonial, Delmar, Red Clay, and Seaford), nine (out of 95, or 9%) schools were hyper-
segregated in the 2008-09 school year (after all districts executed their plans).
53
  In addition, the 
Christina School District did not have any hyper-segregated schools in 2007-08, but after 
initiating the NSA plan in 2008-09, five (out of 24, or 21%) schools were hyper-segregated.
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Despite the NSA, school diversity is still possible because many students in Delaware are 
not currently assigned to schools closest to their residence.  For example, some students living in 
the city of Wilmington attend schools outside of the city throughout their entire K-12 schooling 
(Street, 2009d).  Even within a district, some students are not assigned to schools closest to their 
homes because the NSA has a clause that allows exceptions ―if a substantial hardship to a school 
or school district, student or a student‘s family exists‖ (DSBOE, 2002b, p. 4).  For example, 
because the Brandywine School District argued that high-poverty schools are a ―substantial 
hardship,‖ the DSBOE permitted this district to base its assignments on SES instead of proximity 
of residence, as explained above. 
Furthermore, in 2004, the NSA added a provision that exempts any district from 
implementing a neighborhood model for grades 6-12 if it enrolls 40% of more of its students 
through the open-enrollment system (Del. C. Ann. tit. 14, § 223).  Under this provision, the Red 
Clay Consolidated School District was able to exclude grades 6-12 in its neighborhood plan.  
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 All nine hyper-segregated schools are located in only two districts: Red Clay and Christina.  
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 Similar comparisons for other districts under an NSA plan cannot be made because data are not available to 
calculate racial compositions before implementation of the NSA plan.  
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Summary of race-neutral plans in Delaware.  As mentioned above, race-neutral plans 
are a legally permissible way to address racial isolation – the opinions of Roberts and Kennedy 
require districts to seriously consider race-neutral alternatives before using individualized RCPs, 
to satisfy the narrow-tailoring requirement (PICS, 2007). 
Some race-neutral plans in Delaware have been successful in reducing racial isolation in 
schools.  An analysis of race-neutral plans indicates that Delaware districts (but not necessarily 
charter schools) can eliminate racial isolation by creating more SES-based plans, increasing 
magnets, providing more transportation, realigning grade configurations through school-pairing, 
and implementing multi-district consolidation.  Neighborhood schools, however, may not 
decrease racial isolation since many of Delaware‘s neighborhoods are racially isolated.  
To reduce racial isolation, Delaware charter schools can use a subset of these: adopting 
SES plans and magnet guidelines, and providing transportation to out-of-district students. SES 
plans and magnet schools have proven to be effective in addressing racial isolation, at least in the 
context of Delaware.  And because transportation is not currently provided to students who want 
to attend a charter school outside of their district, the increase in transportation will undoubtedly 
provide opportunities to some students who otherwise would not be able to attend certain charter 
schools. 
Non-individualized RCPs.  In addition to race-neutral plans, non-individualized RCPs 
are another possible way to address racial isolation.  In his PICS (2007) concurrence, Kennedy 
asserted that districts can create non-individualized RCPs.  He suggested several race-conscious 
ways to reduce racial isolation: ―strategic site selection of new schools; drawing attendance 
zones with general recognition of the demographics of neighborhoods; allocating resources for 
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special programs; recruiting students and faculty in a targeted fashion; and tracking enrollments, 
performance, and other statistics by race‖ (PICS, 2007, p. 789).  Each of these is described 
briefly below, in the context of Delaware.  
Strategic site selection of new schools.  To decrease racial isolation, Kennedy advised 
the construction of new schools in locations that attract a heterogeneous population (PICS, 
2007). When creating a new charter school, its location is an important consideration that can 
affect the levels of racial isolation of the school, since Delaware charter schools often enroll 
students who reside in their surrounding areas (DDOE, 2008). 
Delaware charter schools tend to enroll nearby students for several reasons.  Because 
Delaware does not have any traditional public high schools in the city of Wilmington,
55
 high 
school students living in the city may be drawn to nearby charter schools to avoid travelling 
farther distances.  Similarly, many middle school students residing in the city may have chosen 
neighborhood charter schools because the Christina School District, made up of both city and 
suburban students, did not have a middle school in the city of Wilmington until fall 2008, when 
the Bayard School (TPS) reconfigured its grade levels from grades 2-6 to grades 6-8 in the 2008-
09 school year (DSBOE, 2008).    
Charter schools may also enroll nearby students because these students are less likely to 
be accepted into a faraway and/or out-of-district charter school.  As discussed above, charter 
schools in Delaware can place preferences on students who live within a five-mile radius or live 
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 Several factors have led to the lack of traditional public high schools in the city of Wilmington.  In 1978, the U.S. 
District Court ordered eleven NCC school districts to be combined into a single district (Evans v. Buchanan, 1978), 
which prompted the closure of several public high schools in Wilmington. In addition, another public high school in 
Wilmington was converted into an elementary school.  Finally, as mentioned above, in 1999, the last traditional 
public high school in Wilmington closed due to enrollment declines (Prado & Miller, 2008).  Delaware State 
Representative Dennis Williams has expressed concerns about the creation of new high schools in Wilmington since 
the city may not be able to afford to provide local support (Miller & Prado, 2008).   
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in the surrounding district (Del. C. Ann. tit. 14, § 506).  Therefore, students who want to attend 
an oversubscribed school but do not live within the district boundaries may not be selected to 
attend.  In addition, students who are actually accepted into an out-of-district charter school may 
be deterred from attending if they have to provide their own transportation. 
Due in part to these neighborhood enrollment patterns, Delaware data illustrate that for 
the most part, charter schools in the inner-city serve mainly minority students while the suburban 
charter schools enroll students who are White (see Miron et al., 2007, as well as the analyses 
presented in this dissertation study).  On average, a division is also seen between lower achieving 
students (in the city) and higher achieving students (in the suburbs).  Such racial isolation and 
inequity creates a strong argument for strategically locating new schools. 
Delaware‘s TPS districts may also strategically place their new schools in locations to 
decrease racial isolation, as Delaware TPSs also serve students in their surrounding 
neighborhoods in light of the NSA (DSBOE, 2002b).  Even though Breyer indicated a general 
lack of enrollment or funds to construct new schools, noting in his dissent in PICS (2007) that 
―Seattle has built one new high school in the last 44 years‖ (p. 852), Delaware has been building 
a number of public schools.  Despite Delaware‘s small size, four new TPSs were established in 
fall 2007 and three new TPSs opened in fall 2008.  In addition, Delaware‘s public school 
enrollment has been increasing about 1-2% each year in the past five years.  Table 19 presents 
Delaware‘s public school enrollment numbers from 2007-2011 (DDOE, 2011f).  
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Table 19 
Enrollment Growth of Delaware Public Schools from 2007-2011, Grades PK-12 
Year 2006-07 2007-08 2008-09 2009-10 2010-11 
Number of Students Enrolled  
in Public Schools 
122,261 124,041 125,430 126,801 129,403 
Difference between Enrollment  
of Current and Past Year 
 1,780 1,389 1,371 2,602 
 
Even if Delaware demonstrates the need for new schools, however, it may not choose to 
construct these schools in strategic locations based on need or diversity goals.  In fact, despite the 
shortage of middle and high TPSs in the inner-city of Wilmington, districts are choosing to build 
new schools in the suburbs.  For instance, the Red Clay Consolidated School District has 
recently proposed to place a new school in the suburbs to relieve overcrowding (Prado, 2011), 
even though this district does not currently have any middle or high TPSs in the inner-city. 
Inner-city students in Red Clay will likely have to bear the burden of travelling long distances to 
attend their assigned middle and high schools in the suburbs.  To prevent this situation for 
charter schools, charter school authorizers can strategically assess the needs within the proposed 
region and provide incentives for charter schools to form in certain locations.    
Even though new charters and TPSs may not be able to locate in racially diverse areas 
because most of Delaware‘s neighborhoods are racially isolated (Ware & Peuquet, 2003), they 
can be deliberately placed on the boundaries between two non-diverse neighborhoods. Even if 
neighborhoods are racially isolated, they can make up a racially diverse student population when 
combined. Delaware does have neighboring regions with vastly different racial compositions, 
according to a map of Delaware that illustrates the number of Black people by 2000 census block 
groups (DDOE, 2000).  Specifically, the map indicates that some areas coded as having between 
543 and 2,340 African Americans are adjacent to those with 0 to 38 African Americans. 
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Finally, using Kennedy‘s logic, school closings might similarly take racial isolation into 
account.  But there is no evidence of this in Delaware, other than the closing of schools during 
the multi-district consolidation process (which only indirectly addressed racial isolation).  
Several schools have cited low enrollment rather than racial isolation as their main reason for 
closure (DSBOE, 2008; Prado & Miller, 2008).  And one district explicitly stated that the racial 
composition of schools was not considered when closing a school and subsequently redrawing 
attendance zones (DSBOE, 2002b).      
Redrawing attendance zones based on demographics.  Under the same rationale as the 
school pairing approach and the neighborhood model, charter schools cannot implement 
Kennedy‘s second suggestion of redrawing attendance boundaries based on demographics 
because this would involve the reassignment of students.  
History of attendance zones in Delaware’s TPS districts.  TPS districts in Delaware, on 
the other hand, have already used this strategy.  In the recent past, NCC in Delaware did have 
attendance zones that reduced racial isolation in schools by busing White, wealthy suburban 
students to inner-city schools and vice versa.  But the passage of the NSA in 2000 led to 
redrawing boundaries to send children to schools near their homes, which resulted in racially 
isolated schools (as illustrated above under the ―Neighborhood model‖ heading).  
As discussed above, however, the Brandywine School District was able to bypass NSA‘s 
requirements through an alternate plan that decreased racial isolation in schools by redrawing 
attendance zones based on household income.  More than 200 people who attended a 
Brandywine public hearing expressed support of the speakers (over 30 in number) lobbying in 
favor of the alternate plan and against the neighborhood model (DSBOE, 2002b).  Furthermore, 
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68% of approximately 5,600 community members voted for the SES plan and against 
neighborhood schools (Raffel, 2002).   
In the Christina School District, however, the community has advocated for a 
neighborhood model.  This district passed a capital referendum granting full funding to create 
neighborhood schools.  Unlike Brandywine, most of Christina‘s community members support 
the neighborhood model, stating that they did not want to travel far distances to attend schools, 
as they did before the district created neighborhood schools.  Discontinuing the neighborhood 
plan and redrawing boundaries to eliminate racial isolation would likely result in long bus rides 
because Christina has two non-contiguous areas that are approximately 15 miles apart from each 
other. 
Attendance zone plans in other states.  In other states, districts are redrawing attendance 
boundaries in pursuit of diversity and such approaches have survived constitutional challenges 
thus far.  Most relevantly, after the Supreme Court struck down Louisville‘s RCP in PICS 
(2007), the district created another diversity plan involving new attendance zones that is likely to 
withstand constitutional review (Kiel, 2010).  Louisville‘s new plan divides the district into two 
areas, labeled as Area A and Area B, based on average household income, average adult 
educational level, and racial composition.  Area A consists of neighborhoods with lower 
household incomes, lower educational levels, and higher percentages of minorities, as compared 
to neighborhoods in Area B.  Parents also choose and rank four schools, two of which must be in 
Area A.  
In addition, districts in California and Pennsylvania have successfully defended the 
redrawing of their attendance boundaries based (in part) on racial compositions.  In 2009, the 
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American Civil Rights Foundation filed a lawsuit against Berkeley Unified School District, 
arguing that its student assignment plan based on diversity categories violated Proposition 209, 
which states that ―the state shall not discriminate against, or grant preferential treatment to, any 
individual or group on the basis of race‖ (Cal. Const. art. I, § 31).  Similar to Louisville‘s new 
assignment plan, Berkeley‘s plan consists of: (1) parental choice, where parents choose and rank 
three out of 11 elementary schools; (2) admissions preferences for students (and their siblings) 
who already attend the school and students who live in the school‘s attendance zone; and (3) 
neighborhood diversity, which was the issue in question.  The district created geographic zones 
consisting of approximately four to eight city blocks and calculated the diversity of each area 
based on the average household income, average educational level of adults, and racial 
composition.  It assigned students to schools using these diversity levels as a factor but did not 
base decisions on demographic information of individual students.  The California appellate 
court affirmed the superior court‘s holding that the plan does not violate Proposition 209, 
concluding that it was not discriminatory because ―every student within a given neighborhood 
receives the same treatment, regardless of his or her individual race‖ (ACRF v. Berkeley Unified 
Sch. Dist., 2009, p. 211).  
Furthermore, in 2010, a federal district court in Pennsylvania concluded that the Lower 
Merion School District‘s consideration of racial demographics when redrawing district areas was 
constitutional under the Equal Protection Clause.  The plaintiffs, a group of African American 
students, alleged that their district‘s new attendance boundaries were racially discriminatory 
because they lived in a predominantly African American neighborhood that was selected for 
redistricting based, in part, on racial demographics.  Even though both high schools in the district 
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had equally excellent academic reputations, the students argued that assigning them to a 
particular high school was discriminatory because they lost the ability to choose their high 
school.  The court in Pennsylvania held that the plan was narrowly tailored because it was the 
only plan that met the district‘s four goals: (1) creating equally sized populations in the two 
district high schools; (2) maintaining minimal travel time and costs; (3) developing consistent 
feeder patterns; and (4) supporting the ability to walk to school (Student Doe 1 v. Lower Merion 
Sch. Dist., 2010).  In addition, it concluded that the plaintiffs‘ neighborhood would have been 
redistricted regardless of its demographic composition. 
Given the importance of decreasing racial isolation and these unsuccessful lawsuits, 
Delaware districts can consider Kennedy‘s suggestion of redrawing attendance boundaries based 
on demographics. Even within the NSA constraints, progress can likely be made toward reducing 
racial isolation through thoughtful neighborhood boundaries. 
Allocating resources for special programs.  Another promising plan for Delaware 
charter schools involves the implementation of innovative curricula to attract particular students.  
Schools may create special programs such as International Baccalaureate (IB), Advanced 
Placement (AP), Science, Technology, Engineering and Mathematics (STEM), the arts, and dual 
language or bilingual education programs.  This approach may have the effect of decreasing 
racial isolation at the school level, although charter schools will have to intentionally avoid racial 
isolation within schools. 
Some of Delaware‘s TPSs have developed attractive programs in response to enrollment 
decreases, often stemming from the departure of White students, but several have not been 
successful.  For example, a public high school in Delaware (Dickinson High School) has created 
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STEM and IB programs in an attempt to address its declining enrollment (Board of Education, 
2010), but the school is still losing students every year.  Also, another public high school in 
Delaware (Wilmington High School) implemented a gifted program with the hope of attracting 
more students, but it was not successful enough to keep the school open (Prado & Miller, 2008). 
Also, as discussed above, magnet schools in Delaware have unique thematic programs 
that attract students – Cab Calloway and Southern Delaware focus on the arts, and Conrad 
converted into a science-oriented magnet school.  Cab Calloway has been able to maintain a 
sufficient student population, even though it replaced a school (Wilmington High School) that 
closed due to low enrollment.  And Conrad has seen an increase in students (especially non-
minority students) since its switch to magnet status. 
As presented earlier in this dissertation, however, most charter schools in Delaware – 
even those with specialized curricula or programs to draw certain populations – do not currently 
enroll racially diverse student compositions.  In fact, Delaware has several charter schools with 
curricula that may cater to certain types of students – for example, those that advertise curricula 
as particularly rigorous or geared toward at-risk students.  Nine charter schools trumpet rigorous 
academic programs (Academy of Dover, 2011; The Charter School of Wilmington, 2011; 
DCPA, 2011; DDOE, 2011c; MOT Charter School, 2011; Newark Charter School, 2011; 
Odyssey Charter School, 2011; Providence Creek Academy, 2011; SAAS, 2011).
56
  Three 
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 These nine schools are: Academy of Dover, Charter School of Wilmington, Delaware College Prep, MOT, Moyer 
Academy, Newark Charter, Odyssey, Providence Creek, and Sussex Academy. But even though Academy of Dover, 
Moyer Academy, and Providence Creek Academy tout strong academic programs, they are academically failing by 
DDOE standards. 
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charters describe an at-risk focus in their mission statements (DDOE, 2011d).
57
  In addition, 
Delaware Military Academy has a Junior Reserve Officers‘ Training Corps (JROTC) program 
that attracts students interested in military training (Delaware Military Academy, 2010b). 
Charter schools focused on providing language instruction may interest (but also exclude) 
students of certain backgrounds.  Odyssey Charter School has a Greek immersion program, 
conducting some of its classes in Greek (Odyssey Charter School, 2011).  In addition, Delaware 
is preparing to open a Spanish-focused charter school (Las Americas Aspira Academy) in 
Wilmington in fall 2011, which will implement a dual-language immersion program (Price, 
2009).  Because these programs generally enroll similar proportions of native English speakers 
and native speakers of the other language, this school has the potential to be truly diverse. 
Nationally, other language-oriented charter schools are in danger of excluding students – for 
example, a New York charter school focused on teaching Hebrew has faced opposition for 
focusing on only one culture, even though its leaders have asserted that this school will attract a 
diverse set of students who want to learn a second language (HLA, 2011; Matthews, 2009). 
Similar debates have emerged for ―centric‖ charter schools – schools focusing curriculum 
on the history or culture of one racial group.  These schools are gaining popularity, and the 
number of these schools is growing (Eckes, 2010).
58
  Delaware has one centric charter schools, 
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 These three schools are: East Side, Positive Outcomes, and Delaware Academy for Public Safety and Security 
(DAPSS, scheduled to open in fall 2011). 
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 Nationwide, charter schools with a focus on Turkish culture have grown in number, introduced by a charter school 
operator initially consisting of professors and businessmen from Turkey.  Critics have voiced concerns regarding the 
many teachers and administrators originally from Turkey and the close affiliation with the Gulen movement 
(founded by Fethullah Gulen, a Turkish preacher and Muslim scholar).  The school officials rebut these complaints 
by arguing that they employ Turkish teachers because of a shortage of math and science teachers in the United 
States and do not teach religion or officially associate with the Gulen movement (Saul, 2011). 
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which is Afrocentric. Kuumba Academy, made up of predominantly Black students (99% 
minority), studies cultural topics with an African American focus (Miron et al., 2007).   
Some scholars argue that centric charters promote equity because they are created to 
focus on the educational needs of historically disadvantaged students (Buchanan & Fox, 2004). 
But Parker (2001), Dyson (2004), and Green and Mead (2004) debate whether centric charters 
will survive an Equal Protection Clause challenge.  They agree that centric charter schools 
focusing on culture rather than race can be considered race neutral, and centric charter schools 
with racial compositions that reflect their surrounding districts will probably pass constitutional 
muster.  Parker (2001), however, argues that centric charter schools may violate the Equal 
Protection Clause if they are treating students differently based on race.  She contends that 
differential treatment can occur if a school‘s mission focuses on the educational needs of only 
one racial group and centers all aspects (especially curriculum and instruction) on one racial 
group.  
Parker (2001) also concedes, however, that the argument of unconstitutional centric 
charter schools is problematic because ―Euro-centric‖ charter schools focusing on the needs of 
White students are not necessary since ―the normative preferences of much of education are 
already driven by white culture‖ (p. 612).  Furthermore, centric charter schools are not 
necessarily treating students differently based on race – their missions may not be directed at 
only one racial group, for example.  Kuumba Academy, while Afrocentric, does not have a race-
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focused mission.
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In addition, charter schools in Delaware are not implementing programs that attract a 
diverse population.  That is, most (if not all) of Delaware‘s charter schools did not design their 
special programs with the intention of enrolling a diverse student body.  A more targeted 
approach to attract particular populations may help alleviate the problem of racial isolation.  For 
example, programs that attract high-achieving students (e.g., those with a gifted or STEM focus) 
can be placed in low-performing schools, accompanied by a marketing approach.  Such 
programs will likely be effective in creating diverse populations because privileged students will 
choose to attend these schools (but again, racial isolation within schools is likely to result). 
Recruiting students and faculty in a targeted fashion.  Charter schools in Delaware can 
actively recruit students to attain a population with low levels of racial isolation.  In addition, 
these schools also seek to eliminate racial isolation through the recruitment of faculty.   
Students.  Some student recruiting strategies include word-of-mouth efforts, 
informational mailers, newspaper advertisements, community flyers, and public forums.  Even 
though Delaware TPSs are assigned students, they also have the opportunity to recruit students 
via open-enrollment programs, which could decrease (or increase) racial isolation. 
The U.S. Department of Education's Charter Schools Program (CSP)
60
 allows charter 
schools receiving funds to target ―groups that might otherwise have limited opportunities to 
                                                          
59
 Kuumba Academy‘s mission states: ―Kuumba Academy is an innovative learning environment focused on the 
whole child in grades kindergarten through Fifth grade.  Kuumba Academy directors, staff and parents share a core 
belief that parents are the primary educators of their children.  Parents in partnership with teachers and 
administrators believe that every child can maximize their learning potential given the opportunity to do so‖ 
(Kuumba Academy, 2010b, ¶ 1).  
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 The CSP awards grants to states with charter school legislation.  These states use the grant to provide start-up 
funds to charter schools. 
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participate in the charter school‘s programs‖ (U.S. DOE, 2011a, p. 18), which may increase the 
enrollment of disadvantaged students and lead to charter school populations with low levels of 
racial isolation.  Delaware charter schools have described ambitious recruitment strategies in 
their applications but have not indicated whether they are targeting racially diverse populations.  
While it is unclear whether charter schools in Delaware employ recruitment strategies for the 
specific purpose of alleviating racial isolation, some do intentionally recruit hard-to-serve 
students.  For example, two Delaware charter schools (Positive Outcomes and East Side) 
aggressively recruit low-performing and special education students (Dobo, 2010b; East Side 
Charter School, 1995).
61
  
Charter school authorizers may face difficulties when monitoring the recruitment efforts 
of charter schools, however.  First, some Delaware charter schools are not able to recruit certain 
populations – e.g., they may be recruiting students of only one race or SES simply because they 
are recruiting in homogeneous neighborhoods, and many are overcapacity and cannot accept 
additional students.  Second, although some Delaware charter schools may be deliberately 
recruiting high-performing students (Miron et al., 2007), evidence of such recruiting is difficult 
to prove.  Recruiting strategies are not often documented in reports or on websites and data 
analyses cannot determine the role of recruiting efforts.  Furthermore, many charter school 
leaders are unlikely to acknowledge that they are engaging in questionable recruitment strategies 
(e.g., skimming high-achievers). 
Faculty.  Delaware districts have targeted minority teachers for recruitment in the past. 
Brandywine increased its selection pool of minorities by recruiting teachers without a degree in 
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 Positive Outcomes Charter, despite its recruitment of low-achieving and special education students, maintains a 
racial composition of 30% minority that is not hyper-segregated and is within 5% of its district‘s racial composition.  
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education, Christina actively recruited minority teachers at historically Black universities, 
Colonial created a task force to target minority faculty, and Red Clay has held faculty positions 
for minorities (Coalition to Save Our Children v. State Board of Education, 1996).  Even though 
these districts were praised for diversifying their faculty compositions ―to a degree that [was] 
virtually unprecedented among those school districts in this country that operate under court 
orders‖ (Coalition, 1996, p. 766), these strategies do not follow best practices and may not be 
constitutional. 
More recently, Arne Duncan, the U.S. Secretary of Education, has launched efforts to 
draw Black men into a teaching career (AP, 2011).  In the charter school context, Connecticut 
has enacted legislation that requires charter applicants to ―document efforts to increase the racial 
and ethnic diversity of staff‖ (Conn. Gen. Stat. § 10-66bb(d)(13)).  Delaware can follow this 
model by encouraging charter schools to recruit minority teachers in order to attract and retain 
minority students because on average, minority teachers have more experience teaching minority 
students and can serve as role models (Frankenberg, 2006).  
Most of the charter schools in Delaware currently have a predominantly non-minority 
teaching staff.  Appendix M provides a list of Delaware charter schools and the racial 
composition of their teachers in 2011.  In all (four out of four) charter schools serving 
predominantly non-minority populations (greater than 80% non-minority), less than 20% of the 
teachers were minority (DDOE, 2010b).  These charter schools can reach a higher proportion of 
minority teachers through active recruitment, to attract minority students to their schools. 
In addition, the recruitment of experienced teachers (regardless of race) may decrease 
racial isolation in schools by attracting students to attend charter schools.  Predominantly 
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minority schools with well-reputed teachers may attract high-achieving White students to enroll 
in schools that they would not otherwise attend.  The experience and educational background of 
teachers differ greatly among charter schools in Delaware, ranging from 6% to 87% of teachers 
with ten or more years of teaching experience and 14% to 83% of teachers with master‘s degrees 
or above (see Appendix N for a breakdown by charter school). 
Monitoring enrollments, performance, and other statistics by race.  Finally, the 
monitoring of enrollments, performance, and other statistics by race can help to alleviate racial 
isolation in schools.  In spring 2010, OCR improved its Civil Rights Data Collection (CRDC) 
survey, which asks schools about topics related to civil rights in education.  The survey 
originally provided information about student enrollment, access to educational programs, and 
achievement, disaggregated by demographic factors such as race, sex, disability, and LEP status. 
In its new version, it added data items such as desegregation plans, school funding, and access to 
pre-kindergarten programs.  The survey also expanded its sample to include more school districts 
and now comprises all districts with more than 3,000 students (Glickman, 2010).  In addition, the 
data have recently been made available to the public on a new website (U.S. DOE, 2011b). 
Duncan voiced optimism that this improved survey will address civil rights and equity issues in 
schools, stating: ―Our hope and expectation is that by ensuring that the data collected by the 
CRDC covers the critical issues in civil rights in education, the department and all stakeholders 
will have the information they need to ensure that school districts and schools are living up to the 
promise of providing equal educational opportunity‖ (Bradshaw, 2010, ¶ 2).  
Furthermore, Delaware charter schools are already monitoring student enrollment, 
performance, and other statistics by race.  When submitting an application, a charter school in 
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Delaware is required to indicate a plan to regularly provide student data and records to DDOE 
(DDOE, 2011c).  DDOE has developed a comprehensive website that displays enrollment and 
performance statistics by race, aggregated at the school level.  In addition, it has released 
requirements to report data regularly and train staff members to track students using a uniform 
data system (DDOE, 2010d).  With such information accessible, Delaware charter schools, 
teachers, parents, policymakers, and other interested parties can easily monitor the student 
enrollment and achievement by race. 
Moreover, regardless of the increased efforts to monitor enrollments, performance, and 
other statistics by race, monitoring does not directly lead to lower levels of racial isolation.  As 
Breyer argued in his dissent in PICS (2007), ―tracking reveals the problem; it does not cure it‖ 
(p. 852).  But this is an important first step toward fully understanding the extent of the racial 
isolation prevalent in Delaware charter schools.  Such efforts may inform charter schools as they 
consider alternate plans described above – e.g., which indicators to use in non-racial diversity 
plans, what types of special programs, and who to target when recruiting.  And for charter 
schools employing RCPs, monitoring will inform these schools when RCPs are no longer 
necessary because they have eliminated racial isolation, to be explained in more detail below.   
Summary of non-individualized RCPs in Delaware.  To reduce racial isolation in 
schools, Delaware can implement the five non-individualized RCPs suggested by Kennedy in his 
PICS (2007) concurrence: strategic site selection, redrawing of boundaries based on 
demographics, creation of special programs to attract students, student and faculty recruitment, 
and the monitoring of statistics by race.  Delaware charter schools can use four of these five non-
individualized RCPs: strategic site selection, special programs, student and faculty recruitment, 
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and the monitoring of statistics by race.  The creation of special programs and recruitment plans, 
however, need to be monitored to ensure the intentions of eliminating racial isolation.  
  
148 
 
 
 
CHAPTER VI 
INFLUENCE OF CHARTER SCHOOL ENROLLMENT PRACTICES ON RACIAL 
COMPOSITIONS 
In addition to implementing Kennedy‘s suggestions (PICS, 2007), Delaware charter 
schools can also address racial isolation by ensuring equal accessibility to all students of various 
student characteristics such as race, income, or achievement level.  More so than traditional 
public schools, charter schools have the flexibility to indirectly (as described in this chapter) 
control their student enrollment.  Some may be using this flexibility to limit accessibility to 
certain populations, however.  In fact, several lawsuits and OCR complaints have been filed 
regarding these types of practices.  While some are pending, at least one OCR complaint 
(discussed later in this section) resulted in a finding that charter schools have been screening out 
special education students.  
This section continues to explore ways to address racial isolation in Delaware‘s charter 
schools by examining whether charter school enrollment policies are opening or restricting 
access to students.  It first discusses the charter school enrollment practices occurring in 
Delaware, and then it investigates the legal challenges that one could potentially file against 
those that are questionable.  
Charter School Enrollment Practices 
In a study of California charter schools, Wells et al. (1998) concluded that ―through 
various mechanisms such as enrollment, recruitment, and requirements, charter schools have 
more power than most public schools to shape their educational communities‖ (p. 43). 
Admissions practices of charter schools can increase (or decrease) the enrollment of particular 
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students (e.g., White, high-income, and high-achieving students), which can affect a charter 
school‘s student body composition and result in heightened racial isolation (or diversity).  
In addition to RCPs, charter schools are able to influence the enrollment of certain 
students through means such as exclusionary practices and enrollment preferences.  These two 
enrollment practices are described in more detail below, in the context of Delaware.   
Exclusionary policies.  Some charter schools screen students in their admissions process 
to increase the enrollment of certain types of students.  Arsen, Plank, and Sykes (1999) described 
a group of charter schools in Michigan that created an application process of forms and 
interviews that ―[made] it at least possible for administrators to discourage applications from 
students who might disrupt the school community‖ (p. 75).  Also, according to SRI 
International‘s charter school evaluation in California (1997), 44% of the surveyed charter 
school developers reported that they could exclude students from the charter due to a lack of 
commitment to the school‘s philosophy, and 32% admitted that they might reject students for a 
lack of parental involvement.  Lopez, Wells, and Holme (2002) found that charter schools were 
excluding students who did not ―fit‖ in with their missions, by conducting admissions interviews 
to ―counsel out‖ students or requiring an essay to use as a filtering process.  In addition, some 
charter schools have recently been accused of engaging in exclusionary practices – for example, 
several charter schools in New York were put on probation for potentially excluding students 
through admissions tests (Phillips, 2011).  Furthermore, as described below, OCR found that 
charter schools were screening out special education students.  This subsection considers some 
specific issues regarding exclusionary practices. 
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Single-sex schools.  Delaware charter schools are allowed to exclude students based on 
gender, but only if those charters are associated with other schools that provide opportunities for 
the excluded students (Del. C. Ann. tit. 14, § 506).  In Delaware, Prestige Academy opened in 
the 2008-09 school year as an all-boys charter school (Prestige Academy, 2010b).  It was 
allowed to open only on the condition that a comparable charter school for girls opened as well. 
In fall 2010, Reach Academy opened and fulfilled the requirement as an all-girls charter school. 
Unfortunately, this charter is already having problems with leader turnovers, teacher lay-offs, 
and economic viability.  DDOE‘s Charter School Accountability Committee recommended 
revoking Reach Academy‘s charter, and DSBOE voted to place the school on probation in July 
2011 (DDOE, 2011a, 2011e).    
Special education students.  Some charter schools have steered away special education 
students by discouraging parents from enrolling students with disabilities (Welner & Howe, 
2005).  An evaluation of California charter schools conducted by SRI International (1997) found 
that 30% of charter school developers (n=93) might deny admission to a student with special 
needs ―because the school does not provide services such as special education or primary 
language instruction‖ (p. II-7).  
Delaware charter schools are enrolling a disproportionately low number of special 
education students.
62
  For example, Moyer Academy not only had limited special needs 
enrollment – it was not capable of serving special education students in fall 2010 because it did 
not have a special education teacher at the start of the school year (Dobo, 2010a).  But other 
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 In 2010, out of 18 charter schools, only two schools served more special education students than their host 
districts, and only two schools enrolled a similar number of special education students as their host districts. The 
remaining 14 charter schools had fewer special education students than their districts, and one school (Charter 
School of Wilmington) did not have any special education students.   
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charter schools recruit special education students – e.g., as mentioned earlier, Positive Outcomes 
Charter recruits students with disabilities and has a student body composed of 65% special 
education students (Dobo, 2010b).  This is consistent with national patterns: some mission-
oriented charters have large percentages of special needs students, but many others have 
disproportionately low percentages (Finnigan et al., 2004; Mickelson et al., 2008). 
Student applications: Exclusionary requirements.  According to a 2001-2002 survey, 
charter schools have used admission criteria that can exclude certain students.  In particular, 
some charter schools reported that they have considered the following elements of student 
applications: parent/student contracts, personal interviews, academic records, recommendations, 
standardized achievement tests, race, and admission tests.  Appendix O lists these potentially 
exclusionary admission criteria along with frequency of use (Finnigan et al., 2004). 
The federal CSP used to have a provision in its guidelines that allowed charter schools to 
implement admissions requirements, stating that charters receiving CSP funds may ―set 
minimum qualifications for admission only to the extent that such qualifications are… 
reasonably necessary to achieve the educational mission of the charter school‖ (U.S. DOE, 2004, 
p. 15).  Under this condition, charter schools could have argued that certain levels of student 
performance or parental involvement (or another criterion) are ―reasonably necessary to achieve 
the educational mission of the charter school‖ (U.S. DOE, 2004, p. 15).  The recent guidelines, 
however, deleted this provision, thereby prohibiting charter schools receiving CSP funds to set 
minimum criteria (e.g., test scores or parental involvement) for admission (U.S. DOE, 2011a).  
Given that CSP funding is available to all charter schools in Delaware, the absence of this 
CSP provision may affect Delaware charter schools, as some may be screening out particular 
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students by using admissions tests, academic success, or parental involvement as enrollment 
criteria.  The Charter School of Wilmington considers the following criteria when making 
admissions decisions: placement test score, previous grades, teacher recommendations, the 
number of math/science honors courses, math/science extra-curricular activities, and an essay 
(The Charter School of Wilmington, 2010).  This charter school‘s admission policy explicitly 
states that it ―identifies those applications who have a specific interest in the [s]chool‘s teaching 
methods, philosophy or education focus‖ by using a combination of the factors listed above (The 
Charter School of Wilmington, 2008).  
Furthermore, at least one school (Delaware Military Academy) requires that the student 
must be currently passing his/her courses to be considered for admission (Delaware Military 
Academy, 2010a), and at least two schools (East Side Charter School and Campus Community) 
have a parental involvement contract for parents to sign (East Side Charter School, 2010a; Miron 
et al., 2007).
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Some charter schools in Delaware may be effectively excluding students by requesting 
information in their enrollment applications.  Even though these schools do not explicitly state 
that they are using this student information as a basis for admission, it is possible that they are 
and the application materials may discourage possible applicants.  Appendix P provides a list of 
Delaware charter schools and application requirements relating to the achievement of students, 
according to the websites of charter schools.  Out of the 18 charter schools in the state, nine 
require evidence of student performance (e.g., grades, test scores, special education status) in the 
application but do not indicate whether or not high performance is a criteria for admission (The 
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 East Side Charter School‘s contract requires parents to attend at least five Parent Teacher Organization (PTO) 
meetings and volunteer at the school at least two hours per month (East Side Charter School, 2010a). 
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Charter School of Wilmington, 2010; East Side Charter School, 2010b; Kuumba Academy, 
2010a; Odyssey Charter School, 2010; Pencader Charter School High, 2010
64
; Positive 
Outcomes Charter School, 2010; Providence Creek Academy, 2010; SAAS, 2010).  Three also 
request teacher referrals or evaluations (The Charter School of Wilmington, 2010; Pencader 
Charter High School, 2010; Positive Outcomes Charter School, 2010), and four require students 
to authorize access to performance indicators such as grades, test data, and special education 
information (Delaware Military Academy, 2010c; Kuumba Academy, 2010a; Odyssey Charter 
School, 2010; Positive Outcomes Charter School, 2010).  
In contrast, three (out of 18) charter schools explicitly state that their student enrollment 
applications are not based on certain stated criteria.  MOT‘s application form does not request 
information on race or parents‘ employment (MOT Charter School, 2010).  Prestige Academy 
asserts that ―it does not discriminate on the basis of race, creed, national origin, ethnicity, 
religion, sexual orientation, mental or physical disability, special needs, English language 
proficiency, athletic ability, or academic achievement‖ (Prestige Academy, 2010a, p. 2). 
Delaware College Preparatory Academy
65
 distributes an informational brochure that states: 
―Scholars will be assessed academically after an enrollment decision has been determined‖ 
(DCPA, 2010, p. 1).  Furthermore, some charter schools are clear about their equitable lottery 
processes.  Two charter schools (Campus Community and Sussex Academy) provide specific 
procedures for their lottery processes on their websites.  
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 DDOE‘s Charter School Accountability Committee recommended the revocation of Pencader Charter School 
High, due to financial and governance concerns. DSBOE made the final decision to allow it to remain open but 
placed it on probation in July 2011 (Voltz, 2011; DDOE, 2011e).  
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 Delaware College Preparatory Academy is not in the dataset because it only served grades K-1 in 2009, whereas 
the data only includes grades 2-10. The charter school will add a grade every year until it reaches capacity at grades 
K-5. 
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Exclusionary policies of other regions.  Schools with questionable enrollment practices 
have also been documented outside of Delaware.  Most notably, charter schools in New Orleans 
have been under recent scrutiny for their admissions policies.  OCR is investigating a complaint 
against the Orleans Parish School Board in New Orleans, which claims that some of the board‘s 
charter schools have admissions policies that are discriminating against African American 
students.  OCR has asked the school board to list its charter schools that require students to take 
an admissions test and provide other details about its charter schools‘ enrollment practices (Carr, 
2010).
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New Orleans charter schools are also under investigation for allegedly discriminating 
against special education students.  In July 2010, advocacy groups
67
 filed a class action 
complaint against the Louisiana Department of Education, arguing that New Orleans schools are 
in violation of the Individuals with Disabilities Act (IDEA) for steering away students with 
disabilities and/or providing these students with inadequate special education services.  In 
addition, many special education students – approximately one-third of the special needs 
population – have allegedly been suspended in the Recovery School District.68  The complaint 
requests a remedy of appointing a ―special master‖ for New Orleans‘ schools who will devise a 
system of serving special education students (―Children with Disabilities,‖ 2010; Mock, 2010). 
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 In addition, another lawsuit was filed several years ago against the D.C. school board for funding a charter school 
that was allegedly avoiding the enrollment of black students (Save Our Schools—Southeast & Northeast v. District 
of Columbia Board of Education, 2006).  In that case, the court dismissed the claim that the admissions policies in 
this charter school were discriminatory, but only because the plaintiff students lacked standing (i.e., they were not 
harmed because they did not have the eligibility nor intention to apply to the charter school). 
 
67
 The advocacy groups include the Southern Poverty Law Center, Southern Disability Law Center, Stuart H. Smith 
Law Clinic and Center for Social Justice at the Loyola University College of Law, and the Lawyers‘ Committee for 
Civil Rights Under Law. 
 
68
 Recovery School District is a district that focuses on turning around low-performing schools and has 46 (out of a 
total of 69 schools, or 67%) charter schools in New Orleans (RSD, 2010). 
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OCR received another discrimination complaint regarding the treatment of special 
education students during the 2007-2008 school year, but it did not disclose the location of the 
complaint in its annual report.  That earlier complaint alleged that a student using a wheelchair 
was rejected by two charter schools because of his special needs.  Upon investigating the 
complaint, OCR found that five charter schools in the district (including the original two) had 
screened students to determine whether they had a disability before admitting them.  The host 
district agreed to make sure that its charter schools created nondiscriminatory admission 
procedures and removed questions about student disabilities from the enrollment application 
(U.S. DOE, 2009). 
Enrollment preferences.  Enrollment preferences are another method that charter 
schools can use to manipulate the compositions of their student populations.  Some states, 
including Delaware, allow charter schools, in the event of oversubscription, to institute 
preferential admissions policies toward certain categories of students.  Preferences in Delaware 
may be given to: (1) siblings of students enrolled at the school; (2) students attending an existing 
TPS converted to charter status; (3) students residing within a five-mile radius of the school; (4) 
students residing within the regular school district in which the school is located; (5) students 
who have a specific interest in the school's teaching methods, philosophy, or educational focus; 
(6) students who are at risk of academic failure; (7) children of persons employed by the charter; 
and (8) children of a school's founders (Del. C. Ann. tit. 14, § 506). 
Racial isolation via enrollment preferences.  Some of these preferences may increase 
racial isolation by restricting the accessibility of charter schools to certain groups of students. 
Preferential treatment toward children of a school‘s founders may place at-risk students at a 
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disadvantage at one school, while the preference for at-risk children would have the opposite 
effect at another (or at the same) school.  In addition, residential preferences – e.g., preferences 
for students living within a five-mile radius of the school or in the local district – may limit 
options for out-of-district or faraway students, who may make up predominantly one race or SES 
level given the residential segregation present in Delaware.  Also, placing preferences on 
students who express interest in the school‘s ―teaching methods, philosophy, or educational 
focus‖ allows schools to screen out students who do not fit in academically with the school (e.g., 
low-achieving students or those with perceived differences in learning styles).  
For instance, in suburban Delaware, Newark Charter School applies a geographic 
enrollment preference for students who live within five miles of the school.  Most of the charter 
school‘s students live within this five-mile region, composed of largely White neighborhoods 
(DDOE, 2008).  Given that this school‘s residential enrollment preference results in a student 
body that lives in this predominantly White five-mile area, it may be disproportionately 
excluding minority students who live far from the school.   
And as mentioned above, the Charter School of Wilmington also uses an enrollment 
preference that can also lead to the exclusion of certain students.  It gives a preference to students 
with an interest in the school‘s ―teaching methods, philosophy, or educational focus‖ and 
identifies these students using factors that favor high-performing students: a placement exam 
testing math/reading, math/science grades, teacher recommendations, enrollment in math/science 
honor classes, math/science extra-curricular activities, and an essay (The Charter School of 
Wilmington, 2008, ¶ 3).  Therefore, students who have low grades or test scores (for example) 
will have a lower chance of admission than high-achieving students.  As shown in Appendices I 
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and L, this school is hyper-segregated, enrolling only 9% minority students and zero low-income 
students. 
Enrollment preferences in other states.  While Delaware courts have not yet seen 
lawsuits regarding enrollment preferences, courts in other jurisdictions have.  Perhaps most 
notably, the federal Tenth Circuit Court of Appeals has ruled on a challenge to a law regarding 
the mere designation of charter schools as intended to serve at-risk students.  In Villanueva v. 
Carere (1996), parents filed a complaint arguing that the Colorado Charter Schools Act had been 
creating racial classifications by reserving 13 of its charter schools for ―applications which are 
designed to increase the educational opportunities of at-risk pupils‖ (Colo. Rev. Stat. § 22-30.5-
109(2)(a)).  They argued that because the Act includes ―cultural‖ in the definition of ―at-risk,‖69 
it classifies students based on race.  The Act was upheld as constitutional because it requires 
charter schools to admit students on an equal basis, regardless of ―at-risk‖ status.  It states that 
―enrollment in a charter school must be open to any child who resides within the school district,‖ 
and ―enrollment decisions shall be made in a nondiscriminatory manner‖ (Colo. Rev. Stat. § 22-
30.5-104(3)). 
In addition, OCR during the Obama administration has promoted the remedial use of 
race-conscious enrollment preferences in charter schools, specifically as a remedy for practices 
that have had a disparate impact.  As discussed earlier, a charter school in Beaufort, South 
Carolina (under OCR review because of Beaufort County‘s negotiated settlement with the 
Department of Education) did not meet the state‘s RCP requiring a racial composition within 20 
percent of the district's racial composition (―Riverview Charter School,‖ 2009).  Because the 
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 The Act defines an at-risk pupil as ―a pupil who, because of physical, emotional, socioeconomic, or cultural 
factors, is less likely to succeed in a conventional educational environment‖ (Colo. Rev. Stat. § 22-30.5-103(1)(a)). 
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charter school was disproportionately White, OCR required it to immediately accept all non-
White students on its waiting list (Tefera et al., 2010).  To further mitigate the problem, the 
charter school developed a plan to successfully meet the racial enrollment targets in fall 2010 by 
applying admissions preferences toward students who reside in zip code areas with high 
percentages of minorities (Cerve, 2010).  Specifically, the enrollment lottery was redesigned so 
as to enter these students who live in high-minority areas five additional times.  
Summary of Delaware charter school enrollment practices.  Some Delaware charter 
schools may be screening out certain students through exclusionary practices such as admissions 
requirements (e.g., admissions tests, academic success, or parental involvement) and the steering 
away of special education students.  In addition, they may be effectively excluding some students 
by applying preferences to others, such as children of a school‘s founders, students who indicate 
―a specific interest in the school‘s teaching methods, philosophy, or educational focus‖ (Del. C. 
Ann. tit. 14, § 506), or those who live in the district or within a five-mile radius.  To be discussed 
in the next subsection, these charter schools may be subjected to discrimination complaints for 
their enrollment practices.  
Available Legal Challenges Against Charter School Enrollment Practices  
Racial isolation in Delaware charter schools may be due, in part, to their admissions 
practices – exclusionary practices and enrollment preferences.  This portion of the dissertation 
offers an overview of the types of legal challenges that might be available to those wishing to 
question the existing situation.  
Equal Protection Clause violations.  Many legal challenges involving discrimination in 
schools allege a violation of the Equal Protection Clause, which provides that no state may ―deny 
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to any person within its jurisdiction equal protection of the laws‖ (U.S. Const. amend. XIV, § 1). 
Proving an Equal Protection Clause violation is difficult, however, because as a practical matter 
the plaintiff is required to show intentional discrimination.  That is, a student challenging a 
charter school enrollment practice must, in order to have the court apply so-called heightened 
scrutiny, demonstrate that the charter school‘s intent was to discriminate based on race.   
Potential lawsuits against charter schools.  Despite the difficulty in proving 
discriminatory intent, charter schools in Delaware may face discrimination challenges under the 
Equal Protection Clause for their questionable enrollment practices.  As discussed above, some 
Delaware charter schools may be screening out low-achieving students by recruiting high-
achievers, requiring admissions tests, or steering away special education students.  In addition, 
they may be excluding low-income students by requiring parental involvement contracts, 
applying preferences to those who live in the district or within a five-mile radius, or depriving 
students of access to transportation.  And since minority students are more often low-achieving 
and low-income, these charter school enrollment practices may be excluding minority students as 
well.  
Students (or parents of students) who have been harmed by enrollment policies of charter 
schools can file lawsuits arguing that these charter schools are violating the Equal Protection 
Clause.  (As mentioned above, such lawsuits are very difficult because plaintiffs have the burden 
of proving that the governmental actors had a discriminatory intent.)  Other possible actions 
might rely on state charter school statutes, state constitutional provisions, federal charter school 
statutes, or federal civil rights statutes.  However, as noted in the following subsection, lawsuits 
against charter schools regarding their enrollment practices have not been successful.   
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Lawsuits in other regions.  While lawsuits regarding charter school enrollment practices 
have not been filed in Delaware courts, two lawsuits have taken place in other jurisdictions. 
Neither court concluded that the challenged enrollment practices of charter schools are 
discriminatory.  In addition to the constitutional question regarding the Colorado Charter Schools 
Act, discussed above, Villanueva v. Carere (1996) addresses the issue of discriminatory charter 
school enrollment practices.  In this complaint, a group of Hispanic parents argued that a new 
charter school, under the authority of the school board, violated the Equal Protection Clause by 
discriminating against their children through enrollment policies.  In particular, they asserted the 
enrollment process deterred some parents from applying by asking for information about the 
employment of parents and requiring an interview with parents.  The court held that the plaintiffs 
failed to demonstrate that the school board intentionally discriminated against students on the 
basis of race.   
Also described above (in a footnote), a lawsuit was filed against the D.C. school board 
for funding a charter school with admissions policies that allegedly discriminated against Black 
students (Save Our Schools—Southeast & Northeast v. District of Columbia Board of Education, 
2006).  The court did not consider the merits of the case, however, because the plaintiff students 
lacked standing. 
The dearth of reported challenges to the legality of charter school admissions policies 
suggests that charter schools facing discrimination complaints will most likely prevail, given the 
high legal standards that plaintiffs must meet to prove discrimination.  Since charter schools will 
likely survive a constitutional challenge – even if they are actually discriminating against 
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students – authorizers must closely monitor the enrollment policies of their charter schools, to 
prevent any discriminatory behavior and subsequent racial isolation in schools. 
Title VI violations.  While the Equal Protection Clause effectively requires proof of 
discriminatory intent, the implementing regulations of Title VI of the Civil Rights Act of 1964 
(Title VI) do not.  Title VI provides that ―no person in the United States shall, on the ground of 
race, color, or national origin, be excluded from participation in, be denied the benefits of, or be 
otherwise subjected to discrimination under any program or activity receiving Federal financial 
assistance from the Department of Education‖ (42 U.S.C. § 2000d).  To establish a violation of 
Title VI, the plaintiff will have to show that a policy has a ―disparate impact‖ against a particular 
group – i.e., it disproportionately and adversely affects individuals of a certain race (in this case). 
Students seeking to challenge charter school enrollment practices may be more successful if they 
file discrimination complaints based on Title VI regulations because the standard is 
discriminatory impact instead of intent.  
In Alexander v. Sandoval (2001), however, the Supreme Court concluded that private 
individuals filing lawsuits under these Title VI implementing regulations are required to provide 
proof of discriminatory intent (instead of mere disparate impact).  But private parties can still 
contact OCR for enforcement of these regulations using the disparate impact standard. 
OCR enforcement.  The mission of OCR is ―to ensure equal access to education and to 
promote educational excellence throughout the nation through vigorous enforcement of civil 
rights‖ (OCR, 2010, ¶ 1).  OCR enforces federal civil rights laws enacted by Congress that 
prohibit organizations receiving federal funds from discriminating on the basis of race, color, 
national origin, sex, disability and age: (1) Title VI; (2) Title IX of the Education Amendments 
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of 1972 (Title IX); (3) Section 504 of the Rehabilitation Act of 1973 (Section 504); (4) Age 
Discrimination Act of 1975; and (5) Title II of the Americans with Disabilities Act of 1990 (Title 
II).  It also enforces the Boy Scouts of America Equal Access Act. 
Administrative enforcement of Title VI regulations by OCR may apply a disparate impact 
approach.  The George W. Bush administration mainly used a ―different treatment‖ analysis, 
which establishes that a recipient of federal funds has violated Title VI if it ―has treated a student 
differently on the basis of race, color, or national origin in the context of an educational program 
or activity without a legitimate, nondiscriminatory reason so as to interfere with or limit the 
ability of the student to participate in or benefit from the services, activities or privileges 
provided by the recipient‖ (OCR, 1994, ¶ 5).  This is essentially an intent requirement. But 
Russlynn Ali, the current assistant secretary of OCR in the Obama administration, has indicated 
a shift away from this Bush administration‘s different treatment analysis, declaring: ―Disparate 
impact is woven through all civil rights enforcement of this administration‖ (Zehr, 2010, ¶ 4). 
During the George W. Bush administration, OCR did not actively pursue the goal of civil 
rights enforcement in schools (Zehr, 2010).  In March 2010, however, Secretary Duncan 
delivered a speech in Alabama, announcing that he would ―reinvigorate‖ OCR (¶ 30).  He 
attested that ―in the last decade, the Office for Civil Rights has not been as vigilant as it should 
have been in combating gender and racial discrimination and protecting the rights of individuals 
with disabilities.  But that is about to change‖ (Duncan, 2010, ¶ 29).  Duncan indicated a 
renewed commitment to OCR‘s responsibilities of resolving discrimination complaints, 
conducting compliance reviews, and providing technical assistance, each described below.  
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Resolving discrimination complaints.  One of OCR‘s responsibilities is to resolve 
complaints of discrimination.  A person can file a discrimination complaint if s/he believes that a 
federally funded education organization has violated one of the regulations enforced by OCR 
(Title VI, Title IX, Section 504, Title II, and Age Discrimination Act) – that is, discrimination on 
the basis of race, color, national origin, sex, disability, or age.  The complaint can be filed by 
anyone, on behalf of herself or on behalf of another person or entity.  Approximately 7,000 
complaints were filed with OCR in the past year, which significantly increased from previous 
years (Armario, 2010).  In the context of this study, parents or others can file a complaint with 
OCR if a charter school policy discriminated against certain students by excluding them from 
attending a charter school.  A more detailed discussion of discrimination complaints in Delaware 
that have been filed with OCR is provided in the next subsection.  
Conducting compliance reviews.  OCR initiates compliance reviews to focus on problems 
that are ―particularly acute, or national in scope, or which are newly emerging,‖ to protect the 
civil rights of disadvantaged groups who may not be likely to seek legal action (OCR, 1999, § 6). 
Currently, OCR has launched compliance reviews on a range of civil rights issues – including 
school discipline, overrepresentation of minority students in special education, and the treatment 
of English language learners (ELLs) (Armario, 2010; Zehr, 2010) – but has not undertaken 
compliance reviews of charter schools.  
One of the compliance reviews on school discipline is taking place in the Christina 
School District in Delaware, a district with disproportionate disciplinary rates.  NCC Councilman 
Jea P. Street – a native of Wilmington and a graduate of Wilmington High School who currently 
represents half of the city of Wilmington – has written letters of complaint to the Director of 
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Human Relations of the State, the President of the district, and the Attorney General of 
Delaware.  These complaints argued that the Christina School District has been expelling and 
suspending a disproportionate number of minority students and has been discriminating against 
minority students in its disciplinary practices (Street, 2009a, 2009b, 2009e).  Specifically, Street 
claimed that the Christina School District did not provide minority students with any hearings or 
mediation before suspension or expulsion (Street, 2009a).  
Providing technical assistance.  OCR also provides technical assistance to institutions to 
help them comply with civil rights laws.  In addition, it offers technical assistance to parents and 
students to inform them of their rights and responsibilities.  OCR uses a variety of methods to 
implement technical assistance, including presentations, responses to telephone and written 
inquiries, workshops, community meetings, and the publication and dissemination of materials. 
Potential OCR complaints against charter schools.  OCR resolves complaints of 
discrimination against charter schools receiving federal financial assistance from the Department 
of Education.  Title VI prohibits discrimination on the basis of race, color, and national origin; 
Title IX prohibits sex discrimination; Section 504 and Title II prohibit discrimination on the 
basis of disability;
70
 and the Age Discrimination Act of 1975 prohibits age discrimination.    
Particularly relevant to this discussion, plaintiffs can file discrimination complaints with 
OCR against charter schools in Delaware for their enrollment policies, on the grounds that these 
charter schools are violating Title VI‘s implementing regulations.  Unlike lawsuits (where 
standing is a requirement), anyone (students, parents, teachers, and others) can file 
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 Title II prohibits disability discrimination regardless of whether or not the entity receives federal financial 
assistance. 
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discrimination complaints with OCR against these charter schools.  As mentioned above, a Title 
VI violation can be established by proof of disparate impact. 
To investigate a discrimination complaint, OCR will likely use several techniques to 
gather information, such as document review submitted by both parties, interviews, and site 
visits.  Because several of the charter schools with these enrollment policies enroll very few 
(15% or less, depending on the particular charter school) minorities, students may be able to 
show that these enrollment practices disproportionately and adversely affect minorities because 
minorities are enrolled in the charter school in question at lower rates than White students.  If 
OCR finds evidence of a disparate impact, the burden shifts to the charter school to provide a 
legitimate, nondiscriminatory justification for its conduct.  The charter school could then argue 
that, for example, admission tests are required to gauge students‘ alignment with the mission of 
the school (in the case of Charter School of Wilmington), or residency preferences are in place to 
create a neighborhood school (in the case of Newark Charter).  If the charter school provides a 
justification, OCR would then analyze the school‘s justification to resolve whether it is a pretext 
for racial discrimination. 
If OCR concludes that a charter school is in violation of Title VI (or any of the civil 
rights statutes under its authority), OCR will try to negotiate a voluntary resolution agreement, 
which describes the steps the school will take – monitored by OCR – to correct the violation(s).  
If the school refuses to comply, OCR will terminate federal funding to the school or refer the 
complaint to the Department of Justice.     
Current OCR complaints regarding Delaware charter schools.  With regard to 
Delaware charter schools, several civil rights complaints against DDOE and DSBOE have 
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recently been filed with OCR, alleging that these Delaware departments are discriminating 
against minorities.  In particular, Councilman Street filed a complaint in March 2008 arguing that 
Delaware‘s racially isolated charter schools have been producing an unequal ―dual school 
system‖ (Street, 2008, p. 4).  That is, he explained, the inner-city of Delaware has low-income, 
predominantly minority, under-resourced charter schools while the suburbs have ―elite safe 
[havens] in the form of racially identifiable White charter schools that operate essentially as 
private schools funded by public dollars‖ (Street, 2008, p. 4).  Street filed an amendment to this 
complaint in February 2009, contending that even though DDOE is aware of the racial isolation 
in Delaware‘s charter schools, it is still supporting the charter school movement ―without a 
scintilla of a discussion regarding diversity, existing segregated charter schools, and/or the 
potential for the establishment of additional high poverty schools that are segregated‖ (Street, 
2009c, p. 1).  This complaint is still under investigation by OCR.  
Also, the African American Association of Charter School Administrators (AAACSA) 
filed a complaint with OCR in June 2010, asserting that DSBOE and DDOE have a charter 
school authorization/renewal policy designed to discriminate against Black students on the basis 
of race.  Prompted by DSBOE's non-renewal of the predominantly Black Moyer charter school 
based on low achievement, AAACSA declared that shutting down schools due to low 
performance discriminates against Black students.  They argued that disproportionately Black 
charter schools are more likely to be closed under this policy, given that the average performance 
level of Black students is below the average of all students in Delaware.  Furthermore, AAACSA 
claimed that the termination of Moyer was inappropriate because a subsequent analysis of 
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student achievement scores controlled for race and income status and found that Moyer actually 
outperformed the state and local districts (Hall, Jr., 2010). 
Sample Legislation for Addressing Racial Isolation in Charter Schools 
In conclusion, despite the PICS (2007) decision that struck down RCPs in Seattle and 
Louisville, charter schools can still find ways to address racial isolation.  Charter schools in 
Delaware can consider race-neutral alternatives such as SES plans, magnet guidelines, and 
transportation to out-of-district students.  Furthermore, they can create non-individualized RCPs 
such as the strategic location of new schools, special programs, student and faculty recruitment, 
and the monitoring of statistics by race.  And as a last recourse, they can use individualized 
RCPs that pass the narrow tailoring test. 
In addition, Delaware charter schools can address racial isolation by terminating any 
discriminatory enrollment policies.  These schools can discontinue admissions requirements such 
as admissions tests, academic success, or parental involvement, policies that steer away special 
education students, and those that provide enrollment preferences applied to children of a 
school‘s founders, to students who live in the district or within a five-mile radius, or to those 
who articulate an interest in the ―teaching methods, philosophy, or educational focus‖ (Del. C. 
Ann. tit. 14, § 506).  The termination of such enrollment policies will not only help to eliminate 
racial isolation, but will also prevent potential OCR complaints.  If students file discrimination 
complaints with OCR against these charter schools for their current enrollment policies, they 
may be able to demonstrate that the policies have a disparate impact on minority students. 
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This chapter concludes with a framework for model legislation that incorporates the 
above findings to illustrate and suggest statutory language that may serve as a guideline for 
policymakers interested in improving racial isolation in charter schools.  
An Act Concerning the Racial Isolation in Charter Schools 
I. Legislative Findings.   
a. Charter schools are a part of a broader structure of choice within the educational 
system and operate in tandem with traditional public schools.  Charter schools, as 
part of this system, cannot intentionally discriminate on the basis of race.    
b. The state has an obligation to prevent unconstitutional discrimination on the basis 
of race. 
c. Data indicate that many charter schools are de facto racially isolated; in some 
regions, charter schools are more racially isolated than traditional public schools. 
d. Race-conscious legislation concerning charter schools exists in 16 states.  Charter 
schools can use race-neutral and non-individualized race-conscious plans to 
satisfy such legislation. 
e. A majority of U.S. Supreme Court Justices in 2007 determined that diversity in 
K-12 institutions is a compelling interest.    
f. Research has shown that students tend to benefit in racially diverse environments 
– through the increase in academic achievement, the improvement of intergroup 
relations, and the long-term benefits of diversity in the workplace, housing, and 
higher education. 
169 
 
 
 
g. School districts have attempted to mitigate racial isolation through individualized 
race-conscious plans, which can be considered constitutional if districts meet the 
narrow-tailoring requirement of strict scrutiny. 
h. Scholars have argued that individual race-conscious plans of charter schools, if 
challenged, should be held to a less stringent standard of scrutiny due to the 
―quasi-public‖ nature of charter schools.  
i. Charter schools can use race as an admissions factor as part of a holistic 
assessment but not a determinative criterion. 
j. School districts have improved racial isolation through means other than 
individualized race-conscious plans by implementing diversity plans (e.g., race-
neutral and non-individualized race-conscious plans).  These diversity plans are 
likely to be held constitutional if challenged, under the rational basis test.  
k. The state has an obligation under the implementing regulations of Title VI of the 
Civil Rights Act of 1964 (34 C.F.R. § 100.1) to avoid practices that have a 
racially discriminatory disparate impact. 
l. Some charter schools are excluding certain students and exacerbating racial 
isolation through enrollment practices that have discriminatory effects:   
i. Some students cannot enroll in charter schools because of enrollment 
preferences.   
1. Some charter schools place enrollment preferences on students 
living within a five-mile radius (or within the host district).  This 
disproportionately prioritizes students of a certain race if the 
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surrounding neighborhood/district is made up of predominantly 
one race. 
2. Charter schools that place preferences on students who express 
interest in their teaching methods, philosophy, or educational focus 
are able to choose and exclude students by subjectively assessing 
students‘ interests.  
ii. Some charter schools have admissions requirements that screen out certain 
types of students.  Requirements based on achievement, such as 
admissions tests, grades, and teacher recommendations, prevent the 
enrollment of low-performing students.  Also, charter schools that require 
parental involvement contracts are excluding students – in particular, low-
income students – whose parents are less likely to opt for such a school.  
iii. Charter schools that do not provide transportation to out-of-district or 
relatively distant students are excluding students who cannot afford to 
transport themselves to the school. 
II. Purpose.  
a. The purpose of this act is to reduce racial isolation in charter schools, through the 
establishment of diversity plans and the elimination of discriminatory enrollment 
practices, to benefit students through the increase in academic achievement, the 
improvement of intergroup relations, and the long-term benefits of diversity in the 
workplace, housing, and higher education.  
III. Definitions. 
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a. ―Criterion-referenced‖ is defined as an approach that measures racial isolation 
based on whether a school has a critical mass of a certain race. 
b. ―Critical mass‖ is defined as the proportion of a race necessary for students of a 
given race to achieve the benefits of diversity.  
c. ―Diversity plan‖ is defined as a strategy that seeks to achieve diversity in schools 
in a way that will survive a constitutional challenge in light of PICS (2007). 
d. ―Enrollment preference‖ is defined as a priority system used when admitting 
students into an oversubscribed school.  Preferences are based on certain student 
characteristics determined by the school.  
e. ―Individualized race-conscious plan‖ is defined as a policy that assigns at least 
some students to schools based on their individual race.  
f. ―Non-individualized race-conscious plan‖ is defined as a diversity plan that 
considers race but does not take an individual student‘s race into account. 
g. ―Norm-referenced‖ is defined as an approach that measures racial isolation based 
on whether a school has a student body composition that reflects the racial 
composition of its surrounding district. 
h. ―Race-neutral plan‖ is defined as a diversity plan that does not consider the race 
of students. 
i. ―Racially isolated school‖ is defined as a school that enrolls more than a certain 
percentage of a racial group. The requisite racial compositions to apply to this 
definition are to be set through collaboration by the school district and state.  
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j. ―Rational basis‖ is defined as the lowest standard of judicial review, requiring 
merely that the challenged policy be rationally related to a legitimate government 
interest and a reasonable means to accomplish the objective.   
k. ―Race-conscious legislation‖ is defined as state legislation designed to reduce 
racial isolation that requires charter schools to reflect, or specify the means in 
which their student composition will reflect, their district‘s racial composition. 
l. ―Strict scrutiny‖ is defined as the highest standard of judicial review, requiring the 
challenged policy to be justified by a compelling governmental interest, narrowly 
tailored to satisfy the interest, and the least restrictive means to achieve the 
interest. 
IV. Nondiscriminatory Policies.  
a. Charter schools shall establish processes to monitor and potentially eliminate the 
following admissions practices that have been shown to have discriminatory 
effects:  
i. Enrollment practices placing preferences on:   
1. Students residing within a five-mile radius of the school; 
2. Students residing within the regular school district in which the 
school is located; or  
3. Students who are able to demonstrate a specific interest or history 
of accomplishment in the school‘s teaching methods, philosophy, 
or educational focus.  
ii. Admissions requirements: 
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1. Indicators of student achievement, including admissions tests, 
previous grades, previous standardized test scores, or teacher 
recommendations; or 
2. Parental involvement contracts.   
iii. Lack of transportation for out-of-district students within 15 miles of their 
schools. 
b. Charter schools shall increase accessibility to families that lack parental networks 
or face language barriers through recruitment efforts, informational sessions, and 
the dissemination of translated information to parents whose native language is 
not English.   
c. Charter schools implementing curricula with potentially segregative effects shall 
use legal means, such as targeted recruitment of students, to avoid racial isolation. 
d. Charter schools attempting to decrease racial isolation shall be allowed to use 
enrollment preferences for students based on lower family income, lower levels of 
parental education, or other indicia of low socio-economic status.  
V. Plans to Eliminate Racial Isolation in Charter Schools. 
a. Racially isolated charter schools shall create and propose a plan that creates 
and/or maintains a racial composition with a critical mass of each race. 
b. Charter schools under race-conscious legislation shall be monitored and may be 
required to change their enrollment policies to decrease racial isolation, if 
applicable. 
c. Diversity Plans.  
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i. Charter schools shall consider an alternate diversity plan (race-neutral or 
non-individualized race-conscious) before using an individualized race-
conscious plan.  Oversubscribed charter schools that cannot execute the 
selected diversity plan shall implement the plan for incoming grades. 
ii. Possible race-neutral plans include, but are not limited to:   
1. Plans that consider the socioeconomic composition of charter 
schools, enrolling students based on socioeconomic status instead 
of race; 
2. Plans adopted from magnet school guidelines, including, but not 
limited to, extensive outreach to all families, no admissions 
criteria, and free transportation; or 
3. Transportation provisions for all students residing within 15 miles 
of the school, even if they live outside of the host district.  
iii. Possible non-individualized race-conscious plans include, but are not 
limited to:   
1. Strategic site selection for new schools – e.g., between two 
geographic areas that can create a racially diverse student 
population when combined;    
2. Special programs that attract certain students – e.g., low-
performing charter schools can implement programs that attract 
high-achieving students, and vice versa;  
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3. Recruitment programs that target certain students and faculty, 
including, but not limited to, the emphasis on student recruitment 
efforts during the charter approval and renewal processes, and the 
documentation of efforts to reduce the racial isolation of students 
and faculty; or  
4. Monitoring of enrollment, performance, and other statistics by 
race, to understand how to develop diversity plans and ensure that 
charter schools are not skimming or steering away certain students.   
d. If charter schools use an individualized race-conscious plan to address racial 
isolation: 
i. The plan shall use the criterion-referenced approach, as well as an 
achievement growth measure of low-achieving students to ascertain when 
a school has eliminated racial isolation; 
ii. The plan shall describe the compelling interest(s) justifying the use of 
race; 
iii. The plan shall detail how the aspects of the race-conscious plan are 
narrowly tailored to achieve the goal of diversity, including, but not 
limited to:  
1. How the racial categories defined in the race-conscious plan match 
the racial composition of the district;  
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2. How the use of race relates to the specific goals of the plan – in 
particular, to attain the critical mass of each race necessary to 
achieve educational benefits; 
3. When charter schools can terminate their plans, using criterion-, 
norm-referenced, and achievement growth measures to determine a 
logical stopping point, and monitoring racial compositions of 
charter schools through annual reports and formal reviews; 
4. The substantial effect of the plan on school enrollment, including 
the balance between pursuing diversity goals and restricting the 
choices of students; 
5. The race-neutral and non-individualized alternatives considered 
before using an individualized race-conscious plan;  
6. Who makes the assignment decisions; 
7. What oversight is employed in assignment decisions, to ensure that 
charter school authorizers are adequately overseeing the 
recruitment and enrollment processes of charter schools;  
8. How to decide whether an assignment decision will be based on 
race; and  
9. How to choose one of two similarly situated children, including 
details on the specific lottery procedures used.  
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CHAPTER VII 
CONCLUSION 
In PICS (2007), a majority of Supreme Court justices recognized a compelling interest in 
attaining the educational benefits of diverse schools.  Yet the PICS (2007) Court also ultimately 
struck down race-conscious policies in Seattle and Louisville (concluding that these policies 
were not narrowly tailored), thereby limiting the possibilities for future districts and schools that 
want to eliminate racial isolation. 
Given that Delaware has a long history of racial isolation in its schools – beginning with 
Brown v. Board (1954) and continuing through the recent passage of the NSA – it is especially 
important to provide guidance to districts and schools in this state that wish to remedy the 
persisting racial isolation.  In particular, the creation of racially isolated charter schools in 
Delaware in the past two decades prompts the exploration of options to address such isolation.  
This study combines quantitative and legal approaches to fully understand the potential racial 
isolation of charter schools in Delaware and investigate legal ways to resolve such problems. 
Similar to national trends, most of the charter schools in Delaware are racially isolated
71
 
– due to self-isolation by families, curriculum offerings, residential segregation, lack of 
accessibility, or discriminatory enrollment practices.  In Chapter 4, the quantitative analyses 
compare racial compositions of the TPSs left and the charter schools entered by student 
switchers and suggest that for the most part, Delaware students have tended to select racially 
isolated charter schools with a higher proportion of their own race.  Furthermore, when analyses 
consider separately ―structural‖ vs. ―non-structural‖ switching, results suggest that when students 
                                                          
71
 Nationally, 70% of African American students attended hyper-segregated minority charter schools in 2007-2008; 
in Delaware, a similar percentage (66%) of African American students attended hyper-segregated minority charter 
schools (Frankenberg, Siegel-Hawley, & Wang, 2011).  
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actively choose to switch schools (non-structural-switcher students), many select to enter racially 
isolated schools or exit racially diverse schools.  These outcomes reinforce the notion that when 
provided the choice, students attend racially isolated schools.   
Additionally, non-minority switcher students in Delaware are moving to charter schools 
that are higher performing than their previous TPSs, while minority students are switching to 
charter schools that are lower performing than their previous TPSs.  These results in part follow 
from the student compositions of Delaware‘s charter schools – that is, most of these schools 
enroll predominantly high- or predominantly low-performing students.  For the most part, non-
minority students switched to predominantly non-minority, high-scoring charter schools, and 
minority students switched to predominantly minority, low-scoring charter schools.  These 
differences among races further illustrate the potential educational inequities (specifically, the 
educational disadvantages for minority students) associated with charter schools and raise 
concerns that the charter school program in Delaware may exacerbate the achievement gap. 
These results underscore the arguments of charter school critics who contend that charter 
schools are associated with increased racial isolation.  Given the Supreme Court‘s holding that 
diversity is a compelling interest, along with research indicating that students in racially isolated 
schools are at an educational disadvantage, diversity should be a priority for schools.  The results 
of the quantitative analyses – illustrating that racial and achievement sorting exist in Delaware‘s 
isolated charter schools – provide a backdrop for the legal analysis that examines ways to 
address racial isolation in these charter schools.  These results suggest that charter schools should 
use individualized RCPs to achieve diversity and thus increase educational benefits for students.  
In particular, a disproportionate number of minority students in Delaware‘s racially isolated 
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charter schools are low-performing students as measured by standardized tests; diversifying 
these schools would provide academic benefits to these disadvantaged students.   
The quantitative outcomes also demonstrate why Kennedy‘s suggestions of addressing 
racial isolation in PICS (2007) are important to consider – given the level of sorting and racial 
isolation in Delaware‘s charter schools, these schools should embrace alternate plans to foster the 
enrollment of racially diverse populations in the event that individualized RCPs are not 
constitutionally sound.  Charter schools in Delaware seeking to eliminate racial isolation can 
proactively consider race-neutral plans or non-individualized race-conscious plans.   
Such plans, through attracting and increasing access to students, can counteract the racial 
isolation present in Delaware for various reasons.  For instance, students of certain races may be 
drawn to centric charter schools – in Delaware, Kuumba Academy has an Afrocentric focus and 
enrolls predominantly minority students.  Even though centric charter schools can increase racial 
isolation, some scholars contend that these charter schools foster equity through the increased 
attention on disadvantaged students (Buchanan & Fox, 2004).  Special curricula in charter 
schools have the potential to attract a racially diverse population of students if created with such 
intentions. 
In addition, charter schools that enroll a high proportion of their neighborhood students 
have racial compositions that reflect neighborhood demographics; therefore, many charter 
schools may be racially isolated based on the high levels of residential segregation that exist in 
many of Delaware‘s neighborhoods.  Even though charter schools can enroll students located in 
different districts and neighborhoods, many do not take advantage of their ability to serve 
racially diverse populations (Frankenberg, Siegel-Hawley, & Wang, 2011).  In Delaware, many 
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students are likely to attend nearby charter schools for several reasons – e.g., most charter 
schools place geographic preferences on students who live close to the school, and students 
attending nearby schools have access to transportation.  Furthermore, Wilmington residents may 
choose nearby charter schools to avoid long bus rides, since they do not have a traditional public 
high school in their neighborhoods (and did not have a traditional public middle school until fall 
2008).  Given this potential racial isolation, policymakers can follow Kennedy‘s suggestion by 
incentivizing new charter schools to locate in areas that will likely attract a racially diverse 
population.   
Charter schools may also become racially isolated if they are not equally accessible to all 
students.  Some families are not able to access charter schools due to transportation costs, lack of 
parental networks, or language barriers.  Charter schools can serve diverse populations by 
providing transportation to all students (or at least, to all students who live within a certain 
distance), reaching out to all parents and informing them of their options, and disseminating 
translated information to parents whose native language is not English. 
Finally, racial isolation in Delaware‘s charter schools may stem from current enrollment 
policies, as discussed in Chapter 6.  Some of the charter schools in Delaware are implementing 
enrollment policies that may exclude students through application requirements and enrollment 
preferences.  These enrollment practices may limit access to certain types of students and are 
likely to increase racial isolation in these schools.  For example, the Charter School of 
Wilmington requires an admissions test that will likely weed out low-achieving students, as well 
as minority students (given the correlation between race and achievement).  For minority 
students wishing to challenge these enrollment policies, the quantitative findings support the 
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assertion that these charter schools may be discriminating against minority students by providing 
evidence that these students, for the most part, are not attending high-performing charter schools. 
The quantitative and legal analyses indicate that charter schools have not fulfilled the 
charter school movement‘s original goals of increasing equity, achievement, and opportunities 
for disadvantaged minority students.  Instead, the quantitative results suggest that the charter 
school system in Delaware allows families to isolate themselves.  In addition, minority students 
who switch to charter schools are generally moving to low-performing charter schools.  The 
quantitative analysis revealing the sorting of Delaware‘s charter schools demonstrates that these 
schools are not providing students with the educational opportunities originally promised by the 
charter movement.  
Furthermore, if Delaware charter authorizers shut down low-performing charter schools, 
the predominantly minority charter schools will close (or will result in churn, with some charters 
closing and others opening on a regular basis), while the predominantly White charters will 
remain open.  While one of the key tenets of the charter school movement is the closure of low-
performing charter schools, the disproportionate number of minority students who will be 
harmed by such closures is a cause for concern.  In fact, as mentioned in the previous chapter, 
the threat of closure of a predominantly minority charter school due to low test scores has led to 
the filing of a complaint with OCR, on the grounds that closing schools based on low test scores 
discriminates against minority students.   
Educational leaders and policymakers should recognize the divisive nature of charter 
schools and acknowledge the harms of racial isolation in schools, to diversify and promote equal 
access to these schools.  Even though research indicates that many charter schools are racially 
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isolated (in Delaware and in other regions), most states have not focused on this issue 
(Frankenberg & Siegel-Hawley, 2009).  Only sixteen states have implemented race-conscious 
legislation, and the enforcement of these state provisions appears to be minimal (Siegel-Hawley 
& Frankenberg, 2011).  Delaware should consider enacting race-conscious legislation, including 
a mechanism for oversight, as a way to promote diversity in its schools.   
In light of the PICS (2007) decision, it is also important to conduct and disseminate 
research on the effectiveness of race-neutral plans and non-individualized RCPs to inform 
educational leaders as they design policies that prevent isolation by race and achievement.  In 
addition, policymakers can provide incentives to charter schools implementing the alternate 
plans that will provide students with optimal educational environments.  
Future Research 
The quantitative section of this dissertation examines patterns of switching but cannot 
confirm why parents choose to switch, and why they choose certain schools.  For example, 
quantitative analyses indicate that some students leave schools with low levels of racial isolation 
– arguably suggesting that high-scoring non-minority and low-scoring minority students would 
rather attend racially isolated schools but failing to present any direct evidence of this.  That 
question is not examined in the dissertation.   
In addition, the legal section also raises questions about potentially discriminatory 
enrollment practices of charter schools, but no such practices have been proved in Delaware.  For 
example, charter schools may be excluding students through enrollment policies such as 
admissions tests or parental involvement contracts but the data cannot substantiate this 
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assumption.  Future qualitative research should be conducted to further explore these 
unanswered questions. 
Since charter schools were introduced in the United States two decades ago, the number 
of schools and students enrolled in these schools has increased – in Delaware and nationwide.  
Furthermore, the Obama Administration has encouraged the growth of charter schools, through 
funding incentives and budget requests.  For example, the Race to the Top program prompts 
states to raise or eliminate caps on charter schools, and the Administration‘s budget requests 
have asked for an increase in charter school funding.  As the charter school movement continues 
to expand, it is important to conduct further research to better understand and inform 
policymakers about the reasons for racial isolation in charter schools, to mitigate these 
unintended consequences of the charter school movement.  
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Appendix A 
Racial Compositions and Achievement Levels in Delaware Schools 
 
Table A1 
Racial Compositions and Achievement Levels in Delaware Charter Schools, 2008-09  
Charter School Racial Composition Standardized Reading Averages 
Predominantly Minority Schools  
(80-100% Minority) 
Moyer 100% Minority -0.85 
East Side 99% Minority -1.04 
Kuumba 99% Minority -0.34 
Thomas Edison 99% Minority -0.72 
Prestige 98% Minority -1.12 
Academy of Dover 95% Minority -0.78 
Family Foundations 91% Minority -0.38 
Racially Diverse Schools 
(20-80% Minority) 
Pencader 49% Minority 0.03 
Campus Community 35% Minority -0.15 
Positive Outcomes 30% Minority -0.70 
Odyssey 30% Minority 0.40 
Providence Creek 27% Minority -0.12 
Predominantly Non-Minority Schools 
(0-20% Minority) 
Newark 15% Minority 0.97 
Delaware Military 13% Minority 0.45 
MOT 13% Minority 0.22 
Charter School of Wilmington 9% Minority 1.39 
Sussex 5% Minority 1.03 
 
Table A2 
Racial Compositions and Achievement Levels in TPSs in Delaware, 2008-09 
Traditional Public School Racial Composition Standardized Reading Averages 
Predominantly Minority Schools  
(80-100% Minority) 
Shortlidge Academy 99% Minority -0.78 
Bancroft 99% Minority -1.16 
Elbert-Palmer 99% Minority -0.73 
Warner 97% Minority -1.04 
Bayard 96% Minority -0.92 
Stubbs 96% Minority -1.03 
Casimir 93% Minority -0.79 
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A. I. duPont Middle 81% Minority -0.48 
Racially Diverse Schools 
(20-80% Minority) 
Eisenberg 79% Minority -0.64 
Highlands 77% Minority -0.53 
South Dover 76% Minority -0.16 
Darley Road 75% Minority -0.34 
Calvin R. McCullough 75% Minority -0.50 
Booker T. Washington 70% Minority -0.12 
Albert H. Jones 69% Minority -0.17 
Leasure 69% Minority -0.06 
Colwyck 69% Minority -0.49 
Baltz 68% Minority -0.44 
Towne Point 68% Minority -0.26 
Richardson Park 66% Minority -0.37 
John Dickinson 66% Minority -0.50 
Christiana 66% Minority -0.59 
McKean 64% Minority -0.46 
Carrie Downie 64% Minority -0.33 
East Dover 64% Minority -0.25 
Frankford 64% Minority 0.20 
Anna P. Mote 63% Minority -0.15 
William Penn 63% Minority -0.38 
North Dover 63% Minority 0.10 
Glasgow 62% Minority -0.46 
Castle Hills 62% Minority -0.35 
Pleasantville 62% Minority -0.21 
William Henry 62% Minority -0.25 
Stanton 60% Minority -0.40 
Brookside 60% Minority -0.25 
Keene 60% Minority 0.00 
Dover High 59% Minority -0.24 
David W. Harlan 58% Minority -0.16 
Talley 58% Minority -0.03 
George Read 58% Minority -0.23 
Fairview 58% Minority -0.22 
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Central 58% Minority -0.20 
Marbrook 57% Minority -0.08 
Wrangle Hill 56% Minority -0.10 
Gunning Bedford 55% Minority 0.06 
North Georgetown 55% Minority 0.20 
Mt. Pleasant High 53% Minority -0.17 
Gauger-Cobbs 53% Minority -0.16 
H. O. Brittingham 53% Minority -0.13 
Gallaher 52% Minority 0.48 
Kirk 52% Minority -0.34 
Seaford Middle 52% Minority -0.25 
Newark High 51% Minority -0.19 
Conrad 50% Minority -0.02 
Thurgood Marshall 50% Minority 0.12 
Georgetown Middle 50% Minority -0.04 
McVey 49% Minority -0.06 
Shue-Medill 49% Minority -0.25 
Southern 49% Minority -0.24 
Georgetown Elem 48% Minority 0.03 
West Seaford 48% Minority -0.30 
Carrcroft 47% Minority 0.00 
Brandywine 47% Minority -0.13 
Wilson 47% Minority 0.11 
Brader 46% Minority 0.15 
Woodbridge High 46% Minority -0.23 
Silver Lake 45% Minority -0.06 
W. Reily Brown 45% Minority 0.09 
Frederick Douglass 45% Minority -0.17 
Seaford Senior 45% Minority -0.23 
Woodbridge Elem 45% Minority 0.17 
Maple Lane 44% Minority 0.11 
P.S. duPont 44% Minority 0.09 
Phillis Wheatley Middle 44% Minority -0.16 
Mt. Pleasant Elem 43% Minority 0.25 
Springer 42% Minority 0.06 
Lulu M. Ross 42% Minority 0.13 
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Blades Elem 42% Minority -0.19 
Lancashire 41% Minority -0.02 
Wilmington Manor 41% Minority -0.01 
Milford Middle 41% Minority 0.34 
Claymont 40% Minority 0.29 
Jennie E. Smith 40% Minority 0.17 
Louis L. Redding 39% Minority 0.11 
Hanby 39% Minority -0.13 
Richey 39% Minority -0.28 
Fred Fifer 39% Minority 0.09 
Everett Meredith 38% Minority 0.07 
Concord 38% Minority 0.16 
Star Hill 38% Minority 0.43 
Seaford Central 38% Minority -0.01 
Lombardy 37% Minority 0.25 
Milford Senior 37% Minority 0.14 
Nellie Hughes Stokes 36% Minority 0.19 
Benjamin Banneker 36% Minority 0.16 
Mariner 36% Minority 0.01 
Sussex Central Senior 36% Minority 0.10 
Forwood 35% Minority -0.15 
F. Niel Postlethwait 35% Minority 0.25 
Caesar Rodney 35% Minority 0.20 
East Millsboro 35% Minority 0.37 
North Smyrna 34% Minority -0.11 
Townsend 33% Minority -0.03 
Brick Mill 33% Minority 0.13 
A.I. duPont High 33% Minority 0.16 
Dover Air Force Base 33% Minority 0.42 
Lake Forest North 33% Minority -0.04 
North Laurel 33% Minority -0.14 
Laurel Intermediate 33% Minority -0.18 
Sunnyside Elem 32% Minority 0.38 
Smyrna Middle 32% Minority -0.12 
John Bassett Moore 31% Minority 0.04 
Smyrna High 31% Minority -0.13 
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Millsboro Middle 31% Minority 0.29 
Laurel Senior High 31% Minority -0.11 
Appoquinimink High 30% Minority 0.19 
HB duPont 30% Minority 0.36 
Downes 30% Minority 0.22 
Allen Frear 30% Minority 0.19 
Phillip C. Showell 30% Minority 0.17 
Middletown 29% Minority 0.25 
Skyline 29% Minority 0.26 
Lake Forest High 29% Minority -0.29 
Laurel Middle 29% Minority -0.16 
Maclary 28% Minority -0.01 
West Park Place 28% Minority 0.25 
Major George Welch 28% Minority 0.18 
Smyrna Elem 28% Minority 0.15 
Selbyville 28% Minority 0.30 
W. T. Chipman 27% Minority 0.11 
Lake Forest Central Elem 27% Minority -0.03 
Long Neck 27% Minority 0.44 
Cape Henlopen 27% Minority 0.13 
Brandywood 26% Minority 0.23 
Lake Forest East 26% Minority 0.06 
Lake Forest South 26% Minority -0.11 
W. B. Simpson 25% Minority -0.05 
Milton 25% Minority 0.03 
Delmar Senior 25% Minority 0.05 
Cab Calloway 23% Minority 0.70 
Olive B. Loss 22% Minority 0.49 
Clayton 22% Minority 0.21 
Delmar Middle 22% Minority -0.10 
Rehoboth 21% Minority 0.17 
Indian River 21% Minority 0.36 
Forest Oak 20% Minority 0.07 
Richard A. Shields 20% Minority 0.35 
Beacon 20% Minority 0.47 
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Predominantly Non-Minority Schools 
(0-20% Minority) 
Heritage 19% Minority 0.07 
Waters Middle 18% Minority 0.43 
Linden Hill 16% Minority 0.66 
Hartly 16% Minority 0.17 
Cedar Lane 14% Minority 0.43 
Southern Delaware Arts 11% Minority 0.56 
Brandywine Springs 8% Minority 0.45 
North Star 7% Minority 0.54 
Lord Baltimore 6% Minority 0.39 
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Appendix B 
Average Prior Reading Scores of Switchers, TPSs, and Charters 
 
Table B1 
Average Prior Reading Scores (2006-07) of Switchers, Sending TPSs, and Receiving Charters 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.70 
(n=317) 
-0.10 
(n=140) 
0.67 
(n=392) 
-0.38 
(n=260) 
Prior scores of students in sending TPSs 0.11 -0.14 0.19 -0.08 
Difference between students switchers and students in 
sending TPSs 
0.59 0.04 0.48 -0.30 
     
Prior scores of students who switched to charter schools 0.70 -0.10 0.67 -0.38 
Prior scores of students in receiving charter schools 0.65 -0.07 0.58 -0.16 
Difference between student switchers and students in 
receiving charter schools 
0.05 -0.03 0.09 -0.22 
     
Prior scores of students in sending TPSs 0.11 -0.14 0.19 -0.08 
Prior scores of students in receiving charter schools 0.65 -0.07 0.58 -0.16 
Difference between students in sending TPSs and 
receiving charter schools 
-0.54 -0.07 -0.39 0.08 
 
Table B2 
Average Prior Reading Scores (2006-07) of Switchers, Sending Charters, and Receiving TPSs 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.73 
(n=111) 
-0.45 
(n=68) 
-0.08 
(n=109) 
-0.81 
(n=310) 
Prior scores of students in sending charter schools 0.53 -0.30 -0.07 -0.60 
Difference between students switchers and students in 
sending charter schools 
0.20 -0.15 -0.01 -0.21 
     
Prior scores of students who switched to TPSs 0.73 -0.45 -0.08 -0.81 
Prior scores of students in receiving TPSs 0.07 -0.03 0.00 -0.11 
Difference between student switchers and students in 
receiving TPSs 
0.66 -0.42 -0.08 -0.70 
     
Prior scores of students in sending charter schools 0.53 -0.30 -0.07 -0.60 
Prior scores of students in receiving TPSs 0.07 -0.03 0.00 -0.11 
Difference between students in sending charter schools 
and receiving TPSs  
0.46 -0.27 -0.07 -0.49 
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Table B3 
Average Prior Reading Scores (2005-06) of Switchers, Sending TPSs, and Receiving Charters 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.61 
(n=382) 
-0.30 
(n=219) 
0.33 
(n=207) 
-0.39 
(n=223) 
Prior scores of students in sending TPSs 0.08 -0.12 0.11 -0.11 
Difference between students switchers and students in 
sending TPSs 
0.53 -0.18 0.22 -0.28 
     
Prior scores of students who switched to charter schools 0.61 -0.30 0.33 -0.39 
Prior scores of students in receiving charter schools 0.52 -0.15 0.35 -0.23 
Difference between student switchers and students in 
receiving charter schools 
0.09 -0.15 -0.02 -0.16 
     
Prior scores of students in sending TPSs 0.08 -0.12 0.11 -0.11 
Prior scores of students in receiving charter schools 0.52 -0.15 0.35 -0.23 
Difference between students in sending TPSs and 
receiving charter schools 
-0.44 0.03 -0.24 0.12 
 
Table B4 
Average Prior Reading Scores (2005-06) of Switchers, Sending Charters, and Receiving TPSs 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.79 
(n=124) 
-0.34 
(n=55) 
-0.01 
(n=99) 
-0.82 
(n=247) 
Prior scores of students in sending charter schools 0.56 -0.36 0.09 -0.60 
Difference between students switchers and students in 
sending charter schools 
0.23 0.02 -0.10 -0.22 
     
Prior scores of students who switched to TPSs 0.79 -0.34 -0.01 -0.82 
Prior scores of students in receiving TPSs 0.03 -0.02 0.02 -0.12 
Difference between student switchers and students in 
receiving TPSs 
0.76 -0.32 -0.03 -0.70 
     
Prior scores of students in sending charter schools 0.56 -0.36 0.09 -0.60 
Prior scores of students in receiving TPSs 0.03 -0.02 0.02 -0.12 
Difference between students in sending charter schools 
and receiving TPSs  
0.53 -0.34 0.07 -0.48 
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Appendix C 
Racial Compositions: Robustness Checks 
 
Table C1 
Percentage of Same-Race Students in Sending TPSs and Receiving Charters of Switchers Moving 
Within Five Miles, 2005-06 to 2008-09 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
TPS 56% 
(n=49) 
50% 
(n=48) 
51% 
(n=48) 
66% 
(n=71) 
60% 
(n=40) 
68% 
(n=59) 
66% 
(n=117) 
66% 
(n=287) 
61% 
(n=64) 
55% 
(n=102) 
57% 
(n=128) 
70% 
(n=99) 
CS 84% 84% 81% 70% 65% 79% 82% 84% 75% 72% 62% 78% 
Diff -27% -34% -30% -4% -5% -10% -16% -18% -14% -17% -5% -8% 
 
Table C2 
Percentage of Same-Race Students in Sending Charters and Receiving TPSs of Switchers Moving 
Within Five Miles, 2005-06 to 2008-09 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
CS 83% 
(n=83) 
86% 
(n=82) 
85% 
(n=92) 
79% 
(n=32) 
70% 
(n=44) 
94% 
(n=130) 
77% 
(n=56) 
67% 
(n=51) 
65% 
(n=38) 
89% 
(n=151) 
87% 
(n=141) 
82% 
(n=97) 
TPS 60% 61% 58% 48% 48% 72% 64% 61% 61% 60% 61% 65% 
Diff 23% 25% 27% 31% 22% 22% 13% 6% 4% 29% 26% 17% 
 
Table C3  
Percentage of Same-Race Students in Sending TPSs and Receiving Charters of Switchers, 
Including Students with Inconsistent Race Records, 2005-06 to 2008-09 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
TPS 60% 
(n=385) 
61% 
(n=321) 
62% 
(n=357) 
56% 
(n=229) 
55% 
(n=144) 
59% 
(n=139) 
61% 
(n=211) 
64% 
(n=395) 
60% 
(n=118) 
55% 
(n=228) 
53% 
(n=266) 
61% 
(n=181) 
CS 81% 84% 84% 62% 55% 62% 78% 82% 75% 74% 67% 81% 
Diff -21% -23% -22% -6% 0% -3% -17% -18% -15% -19% -14% -19% 
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Table C4 
Percentage of Same-Race Students in Sending Charters and Receiving TPSs of Switchers, 
Including Students with Inconsistent Race Records, 2005-06 to 2008-09 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
CS 83% 
(n=128) 
84% 
(n=117) 
85% 
(n=139) 
84% 
(n=56) 
72% 
(n=72) 
93% 
(n=218) 
75% 
(n=104) 
66% 
(n=115) 
66% 
(n=91) 
87% 
(n=249) 
88% 
(n=316) 
84% 
(n=216) 
TPS 61% 62% 59% 49% 47% 64% 61% 58% 63% 57% 54% 57% 
Diff 22% 21% 25% 35% 25% 30% 14% 8% 4% 30% 34% 27% 
 
Table C5 
Percentage of Same-Race Students in Sending TPSs and Receiving Charters of Switchers, 
Including Students Missing Reading Scores, 2005-06 to 2008-09 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
TPS 60% 
(n=390) 
62% 
(n=326) 
62% 
(n=363) 
57% 
(n=242) 
56% 
(n=156) 
58% 
(n=150) 
61% 
(n=214) 
64% 
(n=403) 
60% 
(n=123) 
55% 
(n=254) 
55% 
(n=286) 
61% 
(n=206) 
CS 81% 84% 84% 65% 56% 62% 78% 82% 75% 76% 69% 82% 
Diff -21% -22% -22% -8% 0% -4% -17% -18% -15% -21% -14% -20% 
 
Table C6  
Percentage of Same-Race Students in Sending Charters and Receiving TPSs of Switchers, 
Including Students Missing Reading Scores, 2005-06 to 2008-09 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
CS 84% 
(n=125) 
85% 
(n=114) 
85% 
(n=137) 
86% 
(n=63) 
78% 
(n=78) 
94% 
(n=247) 
77% 
(n=108) 
67% 
(n=123) 
68% 
(n=100) 
88% 
(n=281) 
89% 
(n=340) 
85% 
(n=227) 
TPS 61% 63% 59% 49% 48% 65% 61% 59% 63% 57% 55% 58% 
Diff 23% 22% 26% 37% 30% 30% 16% 8% 5% 31% 34% 27% 
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Table C7 
Percentage of Same-Race Students in Sending TPSs and Receiving Charters of Switchers, 
Including Students Skipping or Failing Grades, 2005-06 to 2008-09 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
TPS 60% 
(n=382) 
61% 
(n=317) 
62% 
(n=354) 
56% 
(n=219) 
55% 
(n=140) 
59% 
(n=135) 
60% 
(n=219) 
64% 
(n=401) 
60% 
(n=125) 
54% 
(n=267) 
54% 
(n=283) 
61% 
(n=196) 
CS 81% 84% 84% 63% 56% 62% 78% 82% 75% 74% 68% 82% 
Diff -21% -22% -22% -7% 0% -3% -18% -18% -15% -20% -14% -21% 
 
Table C8  
Percentage of Same-Race Students in Sending Charters and Receiving TPSs of Switchers, 
Including Students Skipping or Failing Grades, 2005-06 to 2008-09 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
CS 84% 
(n=124) 
86% 
(n=111) 
85% 
(n=137) 
84% 
(n=55) 
75% 
(n=68) 
93% 
(n=227) 
77% 
(n=115) 
68% 
(n=125) 
69% 
(n=98) 
86% 
(n=283) 
88% 
(n=352) 
83% 
(n=239) 
TPS 61% 63% 59% 49% 48% 64% 60% 57% 63% 57% 54% 57% 
Diff 23% 23% 26% 35% 27% 30% 17% 10% 6% 30% 34% 26% 
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Appendix D 
Achievement: Robustness Checks
72
 
 
 Table D1 
Average Prior Reading Scores (2007-08) of Switchers, Sending TPSs, and Receiving Charters 
for Students Who Switched Within Five Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.65 
(n=48) 
-0.62 
(n=59) 
0.19 
(n=64) 
-0.76 
(n=99) 
Prior scores of students in sending TPSs -0.02 -0.41 0.11 -0.39 
Difference between student switchers and students in 
sending TPSs 
0.67 -0.21 0.08 -0.37 
     
Prior scores of students who switched to charter schools 0.65 -0.62 0.19 -0.76 
Prior scores of students in receiving charter schools 0.54 -0.53 0.40 -0.54 
Difference between student switchers and students in 
receiving charter schools 
0.10 -0.09 -0.21 -0.22 
     
Prior scores of students in sending TPSs -0.02 -0.41 0.11 -0.39 
Prior scores of students in receiving charter schools 0.54 -0.53 0.40 -0.54 
Difference between students in sending TPSs and 
receiving charter schools 
-0.56 0.12 -0.29 0.15 
 
                                                          
72
 As mentioned above, students without reading scores are excluded because the reading scores are the focus of the 
analysis.  In addition, students who failed or skipped grades are not included because students‘ scores were 
standardized by consecutive grade-pairs.  
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Table D2 
Average Prior Reading Scores (2007-08) of Switchers, Sending Charters, and Receiving TPSs 
for Students Who Switched Within Five Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.70 
(n=92) 
-0.90 
(n=130) 
-0.24 
(n=38) 
-0.68 
(n=97) 
Prior scores of students in sending charter schools 0.59 -0.76 -0.07 -0.54 
Difference between student switchers and students in 
sending charter schools 
0.12 -0.14 -0.17 -0.14 
     
Prior scores of students who switched to TPSs 0.70 -0.90 -0.24 -0.68 
Prior scores of students in receiving TPSs -0.02 -0.44 0.08 -0.32 
Difference between student switchers and students in 
receiving TPSs 
0.73 -0.46 -0.32 -0.36 
     
Prior scores of students in sending charter schools 0.59 -0.76 -0.07 -0.54 
Prior scores of students in receiving TPSs -0.02 -0.44 0.08 -0.32 
Difference between students in sending charter schools 
and receiving TPSs 
0.61 -0.32 -0.15 -0.22 
 
Table D3 
Average Prior Reading Scores (2007-08) of Switchers, Sending TPSs, and Receiving Charters, 
Including Those with Inconsistent Race Records 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.83 
(n=357) 
-0.21 
(n=139) 
0.27 
(n=118) 
-0.67 
(n=181) 
Prior scores of students in sending TPSs 0.12 -0.24 0.04 -0.25 
Difference between students switchers and students in 
sending TPSs 
0.71 0.03 0.23 -0.42 
     
Prior scores of students who switched to charter schools 0.83 -0.21 0.27 -0.67 
Prior scores of students in receiving charter schools 0.81 -0.20 0.33 -0.58 
Difference between student switchers and students in 
receiving charter schools 
0.02 -0.01 -0.05 -0.09 
     
Prior scores of students in sending TPSs 0.12 -0.24 0.04 -0.25 
Prior scores of students in receiving charter schools 0.81 -0.20 0.33 -0.58 
Difference between students in sending TPSs and 
receiving charter schools 
-0.69 -0.04 -0.29 0.33 
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Table D4 
Average Prior Reading Scores (2007-08) of Switchers, Sending Charters, and Receiving TPSs, 
Including Those with Inconsistent Race Records 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.73 
(n=139) 
-0.87 
(n=218) 
-0.12 
(n=91) 
-0.71 
(n=216) 
Prior scores of students in sending charter schools 0.58 -0.74 -0.05 -0.57 
Difference between students switchers and students in 
sending charter schools 
0.15 -0.13 -0.07 -0.14 
     
Prior scores of students who switched to TPSs 0.73 -0.87 -0.12 -0.71 
Prior scores of students in receiving TPSs -0.01 -0.32 0.05 -0.20 
Difference between student switchers and students in 
receiving TPSs 
0.74 -0.55 -0.17 -0.51 
     
Prior scores of students in sending charter schools 0.58 -0.74 -0.05 -0.57 
Prior scores of students in receiving TPSs -0.01 -0.32 0.05 -0.20 
Difference between students in sending charter schools 
and receiving TPSs  
0.59 -0.42 -0.10 -0.37 
 
Table D5 
Average Prior Reading Scores (2006-07) of Switchers, Sending TPSs, and Receiving Charters 
for Students Who Switched Within Five Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.33 
(n=48) 
-0.27 
(n=40) 
0.71 
(n=287) 
-0.39 
(n=128) 
Prior scores of students in sending TPSs -0.02 -0.13 0.21 -0.16 
Difference between students switchers and students in 
sending TPSs 
0.35 -0.14 0.50 -0.23 
     
Prior scores of students who switched to charter schools 0.33 -0.27 0.71 -0.39 
Prior scores of students in receiving charter schools 0.46 -0.21 0.62 -0.09 
Difference between student switchers and students in 
receiving charter schools 
-0.13 -0.06 0.09 -0.30 
     
Prior scores of students in sending TPSs -0.02 -0.13 0.21 -0.16 
Prior scores of students in receiving charter schools 0.46 -0.21 0.62 -0.09 
Difference between students in sending TPSs and 
receiving charter schools 
-0.48 0.08 -0.41 -0.07 
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Table D6 
Average Prior Reading Scores (2006-07) of Switchers, Sending Charters, and Receiving TPSs 
for Students Who Switched Within Five Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.69 
(n=82) 
-0.25 
(n=44) 
0.02 
(n=51) 
-0.83 
(n=141) 
Prior scores of students in sending charter schools 0.54 -0.22 -0.07 -0.60 
Difference between students switchers and students in 
sending charter schools 
0.15 -0.03 0.09 -0.24 
     
Prior scores of students who switched to TPSs 0.69 -0.25 0.02 -0.83 
Prior scores of students in receiving TPSs 0.07 0.01 0.05 -0.15 
Difference between student switchers and students in 
receiving TPSs 
0.62 -0.26 -0.03 -0.68 
     
Prior scores of students in sending charter schools 0.54 -0.22 -0.07 -0.60 
Prior scores of students in receiving TPSs 0.07 0.01 0.05 -0.15 
Difference between students in sending charter schools 
and receiving TPSs  
0.47 -0.23 -0.12 -0.44 
 
Table D7 
Average Prior Reading Scores (2006-07) of Switchers, Sending TPSs, and Receiving Charters, 
Including Those with Inconsistent Race Records 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.70 
(n=321) 
-0.09 
(n=144) 
0.67 
(n=395) 
-0.37 
(n=266) 
Prior scores of students in sending TPSs 0.10 -0.14 0.19 -0.08 
Difference between students switchers and students in 
sending TPSs 
0.60 0.05 0.48 -0.29 
     
Prior scores of students who switched to charter schools 0.70 -0.09 0.67 -0.37 
Prior scores of students in receiving charter schools 0.64 -0.07 0.58 -0.16 
Difference between student switchers and students in 
receiving charter schools 
0.06 -0.02 0.09 -0.21 
     
Prior scores of students in sending TPSs 0.10 -0.14 0.19 -0.08 
Prior scores of students in receiving charter schools 0.64 -0.07 0.58 -0.16 
Difference between students in sending TPSs and 
receiving charter schools 
-0.54 -0.07 -0.39 0.08 
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Table D8 
Average Prior Reading Scores (2006-07) of Switchers, Sending Charters, and Receiving TPSs, 
Including Those with Inconsistent Race Records 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.70 
(n=117) 
-0.38 
(n=72) 
-0.07 
(n=115) 
-0.81 
(n=316) 
Prior scores of students in sending charter schools 0.51 -0.28 -0.10 -0.60 
Difference between students switchers and students in 
sending charter schools 
0.19 -0.10 0.03 -0.21 
     
Prior scores of students who switched to TPSs 0.70 -0.38 -0.07 -0.81 
Prior scores of students in receiving TPSs 0.07 -0.03 -0.00 -0.11 
Difference between student switchers and students in 
receiving TPSs 
0.63 -0.35 -0.07 -0.70 
     
Prior scores of students in sending charter schools 0.51 -0.28 -0.10 -0.60 
Prior scores of students in receiving TPSs 0.07 -0.03 -0.00 -0.11 
Difference between students in sending charter schools 
and receiving TPSs  
0.44 -0.25 -0.10 -0.49 
 
Table D9 
Average Prior Reading Scores (2005-06) of Switchers, Sending TPSs, and Receiving Charters 
for Students Who Switched Within Five Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.45 
(n=49) 
-0.56 
(n=71) 
0.52 
(n=117) 
-0.33 
(n=102) 
Prior scores of students in sending TPSs -0.04 -0.22 0.19 -0.13 
Difference between students switchers and students in 
sending TPSs 
0.49 -0.34 0.33 -0.20 
     
Prior scores of students who switched to charter schools 0.45 -0.56 0.52 -0.33 
Prior scores of students in receiving charter schools 0.41 -0.26 0.50 -0.18 
Difference between student switchers and students in 
receiving charter schools 
0.04 -0.30 0.02 -0.15 
     
Prior scores of students in sending TPSs -0.04 -0.22 0.19 -0.13 
Prior scores of students in receiving charter schools 0.41 -0.26 0.50 -0.18 
Difference between students in sending TPSs and 
receiving charter schools 
-0.45 0.04 -0.31 0.05 
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Table D10 
Average Prior Reading Scores (2005-06) of Switchers, Sending Charters, and Receiving TPSs 
for Students Who Switched Within Five Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.79 
(n=83) 
-0.30 
(n=32) 
-0.22 
(n=56) 
-0.80 
(n=151) 
Prior scores of students in sending charter schools 0.57 -0.34 0.01 -0.61 
Difference between students switchers and students in 
sending charter schools 
0.22 0.04 -0.23 -0.19 
     
Prior scores of students who switched to TPSs 0.79 -0.30 -0.22 -0.80 
Prior scores of students in receiving TPSs 0.04 0.04 0.05 -0.15 
Difference between student switchers and students in 
receiving TPSs 
0.75 -0.34 -0.27 -0.65 
     
Prior scores of students in sending charter schools 0.57 -0.34 0.01 -0.61 
Prior scores of students in receiving TPSs 0.04 0.04 0.05 -0.15 
Difference between students in sending charter schools 
and receiving TPSs  
0.53 -0.38 -0.04 -0.46 
 
Table D11 
Average Prior Reading Scores (2005-06) of Switchers, Sending TPSs, and Receiving Charters, 
Including Those with Inconsistent Race Records 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.61 
(n=385) 
-0.24 
(n=229) 
0.31 
(n=211) 
-0.39 
(n=228) 
Prior scores of students in sending TPSs 0.07 -0.11 0.10 -0.11 
Difference between students switchers and students in 
sending TPSs 
0.54 -0.13 0.21 -0.28 
     
Prior scores of students who switched to charter schools 0.61 -0.24 0.31 -0.39 
Prior scores of students in receiving charter schools 0.51 -0.14 0.34 -0.23 
Difference between student switchers and students in 
receiving charter schools 
0.10 -0.10 -0.03 -0.16 
     
Prior scores of students in sending TPSs 0.07 -0.11 0.10 -0.11 
Prior scores of students in receiving charter schools 0.51 -0.14 0.34 -0.23 
Difference between students in sending TPSs and 
receiving charter schools 
-0.43 0.03 -0.24 0.12 
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Table D12 
Average Prior Reading Scores (2005-06) of Switchers, Sending Charters, and Receiving TPSs, 
Including Those with Inconsistent Race Records 
 
Structural Non-Structural 
Non-
Minority 
Minority 
Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.78 
(n=128) 
-0.36 
(n=56) 
-0.06 
(n=104) 
-0.80 
(n=249) 
Prior scores of students in sending charter schools 0.55 -0.36 0.07 -0.59 
Difference between students switchers and students in 
sending charter schools 
0.23 0.01 -0.13 -0.21 
     
Prior scores of students who switched to TPSs 0.78 -0.36 -0.06 -0.80 
Prior scores of students in receiving TPSs 0.03 -0.03 0.02 -0.12 
Difference between student switchers and students in 
receiving TPSs 
0.75 -0.33 -0.08 -0.68 
     
Prior scores of students in sending charter schools 0.55 -0.36 0.07 -0.59 
Prior scores of students in receiving TPSs 0.03 -0.03 0.02 -0.12 
Difference between students in sending charter schools 
and receiving TPSs  
0.52 -0.34 0.04 -0.47 
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Appendix E 
Racial Compositions: Distance Analyses 
 
Table E1 
Percentage of Same-Race Students in Sending TPSs and Receiving Charters of Switchers Moving 
Within 2.5 Miles, 2005-06 to 2008-09. 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
TPS 60% 
(n=22) 
51% 
(n=18) 
55% 
(n=15) 
70% 
(n=46) 
65% 
(n=25) 
70% 
(n=33) 
67% 
(n=76) 
65% 
(n=184) 
61% 
(n=40) 
55% 
(n=61) 
59% 
(n=85) 
72% 
(n=71) 
CS 78% 84% 76% 74% 69% 73% 80% 83% 80% 68% 61% 76% 
Diff -18% -33% -20% -5% -4% -3% -14% -18% -18% -13% -3% -4% 
 
Table E2 
Percentage of Same-Race Students in Sending Charters and Receiving TPSs of Switchers Moving 
Within 2.5 Miles, 2005-06 to 2008-09. 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
CS 67% 
(n=6) 
87% 
(n=36) 
84% 
(n=25) 
97% 
(n=12) 
66% 
(n=16) 
96% 
(n=65) 
76% 
(n=35) 
65% 
(n=30) 
63% 
(n=19) 
89% 
(n=96) 
85% 
(n=82) 
77% 
(n=57) 
TPS 69% 71% 70% 62% 52% 80% 64% 60% 59% 62% 64% 63% 
Diff -2% 16% 14% 35% 14% 16% 13% 5% 4% 27% 21% 14% 
 
Table E3 
Percentage of Same-Race Students in Sending TPSs and Receiving Charters of Switchers Moving 
Within Ten Miles, 2005-06 to 2008-09. 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
TPS 64% 
(n=205) 
64% 
(n=196) 
64% 
(n=225) 
60% 
(n=109) 
57% 
(n=65) 
62% 
(n=88) 
65% 
(n=144) 
65% 
(n=355) 
61% 
(n=79) 
56% 
(n=161) 
55% 
(n=176) 
67% 
(n=132) 
CS 86% 87% 87% 68% 63% 68% 82% 83% 74% 76% 61% 82% 
Diff -23% -23% -23% -8% -6% -6% -17% -18% -12% -21% -6% -15% 
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Table E4 
Percentage of Same-Race Students in Sending Charters and Receiving TPSs of Switchers Moving 
Within Ten Miles, 2005-06 to 2008-09. 
 Structural Non-Structural 
Non-Minority Minority Non-Minority Minority 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
05-06 
to  
06-07 
06-07 
to  
07-08 
07-08 
to  
08-09 
CS 83% 
(n=84) 
86% 
(n=83) 
85% 
(n=95) 
85% 
(n=46) 
73% 
(n=52) 
95% 
(n=163) 
77% 
(n=68) 
66% 
(n=58) 
67% 
(n=55) 
89% 
(n=174) 
89% 
(n=204) 
86% 
(n=140) 
TPS 59% 61% 57% 51% 48% 69% 61% 59% 64% 59% 59% 63% 
Diff 24% 25% 28% 34% 25% 26% 15% 7% 3% 30% 29% 23% 
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Appendix F 
Achievement: Distance Analyses 
 
 Table F1 
Average Prior Reading Scores (2007-08) of Switchers, Sending TPSs, and Receiving Charters 
for Students Who Switched Within 2.5 Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.14 
(n=15) 
-0.64 
(n=33) 
0.20 
(n=40) 
-0.77 
(n=71) 
Prior scores of students in sending TPSs -0.03 -0.46 0.15 -0.41 
Difference between student switchers and students in 
sending TPSs 
0.17 -0.19 0.05 -0.36 
     
Prior scores of students who switched to charter schools 0.14 -0.64 0.20 -0.77 
Prior scores of students in receiving charter schools 0.18 -0.47 0.44 -0.54 
Difference between student switchers and students in 
receiving charter schools 
-0.04 -0.17 -0.23 -0.22 
     
Prior scores of students in sending TPS -0.03 -0.46 0.15 -0.41 
Prior scores of students in receiving charter schools 0.18 -0.47 0.44 -0.54 
Difference between students in sending TPSs and 
receiving charter schools 
-0.21 0.02 -0.29 0.14 
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Table F2 
Average Prior Reading Scores (2007-08) of Switchers, Sending Charters, and Receiving TPSs 
for Students Who Switched Within 2.5 Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.18 
(n=25) 
-1.19 
(n=65) 
-0.21 
(n=19) 
-0.78 
(n=57) 
Prior scores of students in sending charter schools 0.10 -0.85 -0.27 -0.48 
Difference between student switchers and students in 
sending charter schools 
0.08 -0.34 0.07 -0.30 
     
Prior scores of students who switched to TPSs 0.18 -1.19 -0.21 -0.78 
Prior scores of students in receiving TPSs 0.13 -0.56 -0.02 -0.29 
Difference between student switchers and students in 
receiving TPSs 
0.05 -0.63 -0.19 -0.49 
     
Prior scores of students in sending charter schools 0.10 -0.85 -0.27 -0.48 
Prior scores of students in receiving TPSs 0.13 -0.56 -0.02 -0.29 
Difference between students in sending charter schools 
and receiving TPSs 
-0.03 -0.29 -0.26 -0.19 
 
Table F3 
Average Prior Reading Scores (2007-08) of Switchers, Sending TPSs, and Receiving Charters 
for Students Who Switched Within Ten Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.97 
(n=225) 
-0.36 
(n=88) 
0.19 
(n=79) 
-0.72 
(n=132) 
Prior scores of students in sending TPSs 0.19 -0.28 0.11 -0.34 
Difference between student switchers and students in 
sending TPSs 
0.78 -0.08 0.08 -0.39 
     
Prior scores of students who switched to charter schools 0.97 -0.36 0.19 -0.72 
Prior scores of students in receiving charter schools 0.96 -0.33 0.36 -0.58 
Difference between student switchers and students in 
receiving charter schools 
0.01 -0.04 -0.17 -0.15 
     
Prior scores of students in sending TPSs 0.19 -0.28 0.11 -0.34 
Prior scores of students in receiving charter schools 0.96 -0.33 0.36 -0.58 
Difference between students in sending TPSs and 
receiving charter schools 
-0.77 0.04 -0.25 0.24 
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Table F4 
Average Prior Reading Scores (2007-08) of Switchers, Sending Charters, and Receiving TPSs 
for Students Who Switched Within Ten Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.69 
(n=95) 
-0.85 
(n=163) 
-0.15 
(n=55) 
-0.70 
(n=140) 
Prior scores of students in sending charter schools 0.60 -0.78 -0.03 -0.58 
Difference between student switchers and students in 
sending charter schools 
0.09 -0.07 -0.12 -0.12 
     
Prior scores of students who switched to TPSs 0.69 -0.85 -0.15 -0.70 
Prior scores of students in receiving TPSs -0.03 -0.39 0.09 -0.29 
Difference between student switchers and students in 
receiving TPSs 
0.72 -0.46 -0.25 -0.42 
     
Prior scores of students in sending charter schools 0.60 -0.78 -0.03 -0.58 
Prior scores of students in receiving TPSs -0.03 -0.39 0.09 -0.29 
Difference between students in sending charter schools 
and receiving TPSs 
0.63 -0.39 -0.13 -0.30 
 
Table F5 
Average Prior Reading Scores (2006-07) of Switchers, Sending TPSs, and Receiving Charters 
for Students Who Switched Within 2.5 Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.40 
(n=18) 
-0.27 
(n=25) 
0.76 
(n=184) 
-0.45 
(n=85) 
Prior scores of students in sending TPSs 0.01 -0.20 0.26 -0.19 
Difference between student switchers and students in 
sending TPSs 
0.39 -0.07 0.50 -0.27 
     
Prior scores of students who switched to charter schools 0.40 -0.27 0.76 -0.45 
Prior scores of students in receiving charter schools 0.56 -0.28 0.62 -0.10 
Difference between student switchers and students in 
receiving charter schools 
-0.16 0.01 0.14 -0.35 
     
Prior scores of students in sending TPSs 0.01 -0.20 0.26 -0.19 
Prior scores of students in receiving charter schools 0.56 -0.28 0.62 -0.10 
Difference between students in sending TPSs and 
receiving charter schools 
-0.55 0.08 -0.36 -0.09 
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Table F6 
Average Prior Reading Scores (2006-07) of Switchers, Sending Charters, and Receiving TPSs 
for Students Who Switched Within 2.5 Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.46 
(n=36) 
-0.40 
(n=16) 
-0.01 
(n=30) 
-0.94 
(n=82) 
Prior scores of students in sending charter schools 0.13 -0.40 -0.23 -0.61 
Difference between student switchers and students in 
sending charter schools 
0.34 0.00 0.22 -0.33 
     
Prior scores of students who switched to TPSs 0.46 -0.40 -0.01 -0.94 
Prior scores of students in receiving TPSs 0.17 -0.08 0.01 -0.20 
Difference between student switchers and students in 
receiving TPSs 
0.29 -0.31 -0.01 -0.74 
     
Prior scores of students in sending charter schools 0.13 -0.40 -0.23 -0.61 
Prior scores of students in receiving TPSs 0.17 -0.08 0.01 -0.20 
Difference between students in sending charter schools 
and receiving TPSs 
-0.04 -0.32 -0.24 -0.41 
 
Table F7 
Average Prior Reading Scores (2006-07) of Switchers, Sending TPSs, and Receiving Charters 
for Students Who Switched Within Ten Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.86 
(n=196) 
-0.15 
(n=65) 
0.74 
(n=355) 
-0.32 
(n=176) 
Prior scores of students in sending TPSs 0.17 -0.12 0.22 -0.10 
Difference between student switchers and students in 
sending TPSs 
0.69 -0.03 0.52 -0.22 
     
Prior scores of students who switched to charter schools 0.86 -0.15 0.74 -0.32 
Prior scores of students in receiving charter schools 0.78 -0.16 0.62 -0.05 
Difference between student switchers and students in 
receiving charter schools 
0.07 0.01 0.12 -0.27 
     
Prior scores of students in sending TPSs 0.17 -0.12 0.22 -0.10 
Prior scores of students in receiving charter schools 0.78 -0.16 0.62 -0.05 
Difference between students in sending TPSs and 
receiving charter schools 
-0.62 0.04 -0.40 -0.05 
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Table F8 
Average Prior Reading Scores (2006-07) of Switchers, Sending Charters, and Receiving TPSs 
for Students Who Switched Within Ten Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.71 
(n=83) 
-0.37 
(n=52) 
0.03 
(n=58) 
-0.82 
(n=204) 
Prior scores of students in sending charter schools 0.55 -0.25 -0.06 -0.61 
Difference between student switchers and students in 
sending charter schools 
0.16 -0.12 0.08 -0.21 
     
Prior scores of students who switched to TPSs 0.71 -0.37 0.03 -0.82 
Prior scores of students in receiving TPSs 0.07 -0.01 0.03 -0.14 
Difference between student switchers and students in 
receiving TPSs 
0.64 -0.36 0.00 -0.68 
     
Prior scores of students in sending charter schools 0.55 -0.25 -0.06 -0.61 
Prior scores of students in receiving TPSs 0.07 -0.01 0.03 -0.14 
Difference between students in sending charter schools 
and receiving TPSs 
0.48 -0.24 -0.08 -0.46 
 
Table F9 
Average Prior Reading Scores (2005-06) of Switchers, Sending TPSs, and Receiving Charters 
for Students Who Switched Within 2.5 Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.36 
(n=22) 
-0.56 
(n=46) 
0.60 
(n=76) 
-0.32 
(n=61) 
Prior scores of students in sending TPSs -0.01 -0.28 0.28 -0.11 
Difference between student switchers and students in 
sending TPSs 
0.37 -0.27 0.32 -0.21 
     
Prior scores of students who switched to charter schools 0.36 -0.56 0.60 -0.32 
Prior scores of students in receiving charter schools 0.40 -0.30 0.50 -0.18 
Difference between student switchers and students in 
receiving charter schools 
-0.03 -0.26 0.10 -0.13 
     
Prior scores of students in sending TPSs -0.01 -0.28 0.28 -0.11 
Prior scores of students in receiving charter schools 0.40 -0.30 0.50 -0.18 
Difference between students in sending TPSs and 
receiving charter schools 
-0.40 0.02 -0.22 -0.07 
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Table F10 
Average Prior Reading Scores (2005-06) of Switchers, Sending Charters, and Receiving TPSs 
for Students Who Switched Within 2.5 Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.49 
(n=6) 
-0.55 
(n=12) 
-0.24 
(n=35) 
-0.77 
(n=96) 
Prior scores of students in sending charter schools -0.45 -0.69 -0.07 -0.63 
Difference between student switchers and students in 
sending charter schools 
0.93 0.14 -0.17 -0.14 
     
Prior scores of students who switched to TPSs 0.49 -0.55 -0.24 -0.77 
Prior scores of students in receiving TPSs -0.08 -0.12 0.01 -0.18 
Difference between student switchers and students in 
receiving TPSs 
0.57 -0.43 -0.25 -0.59 
     
Prior scores of students in sending charter schools -0.45 -0.69 -0.07 -0.63 
Prior scores of students in receiving TPSs -0.08 -0.12 0.01 -0.18 
Difference between students in sending charter schools 
and receiving TPSs 
-0.37 -0.57 -0.08 -0.45 
 
Table F11 
Average Prior Reading Scores (2005-06) of Switchers, Sending TPSs, and Receiving Charters 
for Students Who Switched Within Ten Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority Non-
Minority 
Minority 
Prior scores of students who switched to charter schools 
0.83 
(n=205) 
-0.40 
(n=109) 
0.52 
(n=144) 
-0.41 
(n=161) 
Prior scores of students in sending TPSs 0.15 -0.16 0.18 -0.14 
Difference between student switchers and students in 
sending TPSs 
0.68 -0.24 0.34 -0.27 
     
Prior scores of students who switched to charter schools 0.83 -0.40 0.52 -0.41 
Prior scores of students in receiving charter schools 0.70 -0.18 0.51 -0.21 
Difference between student switchers and students in 
receiving charter schools 
0.13 -0.22 0.02 -0.20 
     
Prior scores of students in sending TPSs 0.15 -0.16 0.18 -0.14 
Prior scores of students in receiving charter schools 0.70 -0.18 0.51 -0.21 
Difference between students in sending TPSs and 
receiving charter schools 
-0.55 0.02 -0.32 0.08 
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Table F12 
Average Prior Reading Scores (2005-06) of Switchers, Sending Charters, and Receiving TPSs 
for Students Who Switched Within Ten Miles 
 
Structural Non-Structural 
Non-
Minority 
Minority Non-
Minority 
Minority 
Prior scores of students who switched to TPSs 
0.81 
(n=84) 
-0.42 
(n=46) 
-0.14 
(n=68) 
-0.79 
(n=174) 
Prior scores of students in sending charter schools 0.57 -0.37 0.08 -0.59 
Difference between student switchers and students in 
sending charter schools 
0.24 -0.04 -0.22 -0.20 
     
Prior scores of students who switched to TPSs 0.81 -0.42 -0.14 -0.79 
Prior scores of students in receiving TPSs 0.03 -0.01 0.02 -0.15 
Difference between student switchers and students in 
receiving TPSs 
0.77 -0.41 -0.16 -0.65 
     
Prior scores of students in sending charter schools 0.57 -0.37 0.08 -0.59 
Prior scores of students in receiving TPSs 0.03 -0.01 0.02 -0.15 
Difference between students in sending charter schools 
and receiving TPSs 
0.53 -0.36 0.06 -0.44 
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Appendix G 
Summary of Findings of Sorting Studies 
 
Table G1 
Summary of Findings of Sorting Studies: White Student Switchers 
Region 
Authors of 
Study 
Racial Composition 
Findings 
Achievement Comparison 
Findings 
Arizona Garcia (2008) 
Switch to charters with 
more of their race 
N/A 
California 
Booker et al. 
(2005) 
Switch to charters with less 
of their race 
Switchers are higher scoring 
than students in TPSs 
North 
Carolina 
Bifulco and 
Ladd (2007) 
Switch to charters with 
more of their race 
Switch to charters with higher 
scoring students 
Ohio 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are lower scoring 
than students in TPSs 
Texas 
Booker et al. 
(2005) 
Switch to charters with 
more of their race 
Switchers are higher scoring 
than students in TPSs 
Texas 
Weiher and 
Tedin 
(2002) 
Switch to charters with 
more of their race 
N/A 
Texas 
Zimmer et al. 
(2009) 
Switch to charters with 
more of their race 
Switchers are similar in 
achievement to students in 
TPSs 
Chicago 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are similar in 
achievement to students in 
TPSs 
Denver 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are higher scoring 
than students in TPSs 
Milwaukee 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are higher scoring 
than students in TPSs 
Philadelphia 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are higher scoring 
than students in TPSs 
San Diego 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are higher scoring 
than students in TPSs 
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Table G2 
Summary of Findings of Sorting Studies: Black Student Switchers 
Region 
Authors of 
Study 
Racial Composition 
Findings 
Achievement Comparison 
Findings 
Arizona Garcia (2008) 
Switch to charters with 
more of their race 
N/A 
California 
Booker et al. 
(2005) 
Switch to charters with 
more of their race 
Switchers are lower scoring 
than students in TPSs 
North 
Carolina 
Bifulco and 
Ladd (2007) 
Switch to charters with 
more of their race 
Switch to charters with lower 
scoring students 
Ohio 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are lower scoring 
than students in TPSs 
Texas 
Booker et al. 
(2005) 
Switch to charters with 
more of their race 
Switchers are lower scoring 
than students in TPSs 
Texas 
Weiher and 
Tedin 
(2002) 
Switch to charters with 
more of their race 
N/A 
Texas 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are lower scoring 
than students in TPSs 
Chicago 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are higher scoring 
than students in TPSs 
Denver 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are lower scoring 
than students in TPSs 
Milwaukee 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are lower scoring 
than students in TPSs 
Philadelphia 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are higher scoring 
than students in TPSs 
San Diego 
Zimmer et al. 
(2009) 
Switch to charters with 
similar racial compositions 
Switchers are lower scoring 
than students in TPSs 
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Appendix H 
Table H1 
Description of Charter School Policies Across Regions 
Region 
Race-
Conscious 
Legislation 
Legislation regarding 
Desegregation Orders 
At-Risk 
Preferences – 
Students and 
Schools 
Transportation 
Delaware No 
Charter school may not 
be formed to circumvent 
a court-ordered 
desegregation plan. 
At-risk students 
District can provide 
transportation or charter 
school can receive 75% 
of transportation costs.  
Parents are responsible 
for transporting out-of-
district students. 
Arizona No 
Charter school shall 
comply with 
desegregation orders and 
consent decrees. 
No 
Includes provision 
regarding transportation 
for deaf and blind pupils. 
California Yes No 
Schools serving 
low-achieving 
students 
Includes transportation 
provision for after school 
programs. 
North 
Carolina 
Yes 
School shall be subjected 
to any court-ordered 
desegregation plan in 
effect for the unit. 
Schools serving 
at-risk students 
School shall ensure that 
transportation is not a 
barrier to any student 
who resides in the local 
school administrative 
unit in which the school 
is located but not 
required transportation 
for students within 1.5 
miles. 
Ohio Yes 
School must take any 
and all corrective 
measures to comply with 
a desegregation order if 
its racial composition is 
violative of that order. 
May restrict 
enrollment to at-
risk students 
Schools are responsible 
for transporting students. 
Texas No No No 
An open-enrollment 
charter school shall 
provide transportation to 
each student attending 
the school to the same 
extent a school district is 
required by law to 
provide transportation to 
district students. 
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Chicago (IL) No 
Charter law is not 
intended to alter any 
court-ordered 
desegregation plans in 
effect for any school 
district. 
Schools serving 
substantial 
portion of at-risk 
students 
District provides 
transportation for 
students residing at least 
1.5 miles and along the 
regular route 
Denver (CO) No 
Charter school shall be 
subject to any court-
ordered desegregation 
plan in effect for the 
school district in which it 
operates. 
Schools serving 
low-achieving 
students 
Specified in charter 
contract 
Milwaukee 
(WI) 
Yes No 
Schools serving 
at-risk students 
Not addressed. 
Philadelphia 
(PA) 
No 
Deny charter application 
if school would place 
district out of 
compliance with 
desegregation order. 
No 
Transportation provided 
to students who reside in 
the district or within ten 
miles (but at least 1.5 
miles for elementary 
students and 2 miles for 
secondary students). 
San Diego 
(CA) 
Yes No 
Schools serving 
low-achieving 
students 
Includes transportation 
provision for after school 
programs. 
(Siegel-Hawley and Frankenberg, 2011; Zimmer et al., 2009) 
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Appendix I 
 
Table I1 
Comparison of Racial Compositions of Charter Schools and their Host Districts, 2009 
Charter School 
Percentage 
Minority of 
Charter School 
Host District 
Percentage 
Minority of 
Host District 
Difference in % 
Minority of School 
and Host District 
Academy of Dover 95% Capital 60% -35% 
Campus Community 35% Capital 60% 25% 
Charter School of 
Wilmington 
9% Red Clay 44% 35% 
Delaware College 
Prep 
99% Red Clay 44% -55% 
Delaware Military 13% Red Clay 44% 31% 
East Side Charter 99% Colonial 61% -38% 
Family Foundations 91% Colonial 61% -30% 
Kuumba Academy 99% Christina 59% -40% 
MOT Charter 13% Appoquinimink 30% 17% 
Moyer Academy 100% Brandywine 45% -55% 
Newark Charter 15% Christina 59% 44% 
Odyssey Charter 30% Red Clay 44% 14% 
Pencader High 49% Colonial 61% 12% 
Positive Outcomes 30% Caesar Rodney 35% 5% 
Prestige Academy 98% Christina 59% -39% 
Providence Creek 
Academy 
27% Smyrna 30% 3% 
Sussex Academy 5% Indian River 33% 28% 
Thomas Edison 
Charter 
99% Brandywine 45% -54% 
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Appendix J 
 
Table J1 
Categories of Charter School Race-Conscious Legislation 
 Hortatory
73
 
Mandatory 
Indeterminate
74
 Prescribed-Percentage
75
 
 
Charter schools are 
required to adopt 
policies but do not have 
to provide guidelines. 
Racial compositions of 
charter schools must 
reflect the racial 
composition of the 
surrounding district. 
Racial compositions of 
charter schools must stay 
within a designated 
percentage of the district‘s 
racial composition. 
States 
California 
Colorado 
Florida 
Hawaii 
Massachusetts 
Ohio 
Wisconsin 
Connecticut 
Kansas 
Minnesota 
Missouri 
New Jersey 
North Carolina 
Rhode Island 
Nevada 
South Carolina 
 
 
 
  
  
                                                          
73
 All of the legal scholars who weighed in on the constitutionality of race-conscious provisions considered hortatory 
provisions to be constitutional: Brown-Nagin (2000), Gajendragadkar (2006), Green (2004), Oluwole and Green 
(2008), and Parker (2001). 
 
74
 The following scholars judged indeterminate mandatory provisions to be constitutional: Brown-Nagin (2000), 
Gajendragadkar (2006), and Parker (2001). Two scholars evaluated these provisions as potentially unconstitutional: 
Green (2004) and Oluwole and Green (2008).   
 
75
 The following scholars deemed prescribed-percentage provisions to survive constitutional challenges: Brown-
Nagin (2000) and Parker (2001). The remaining argued that these provisions would face constitutional difficulties: 
Gajendragadkar (2006), Green (2004), and Oluwole and Green (2008).    
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Appendix K 
 
Table K1 
SES Composition Comparisons of Charter Schools and their Host Districts, 2011 
Charter School 
Low-Income 
Composition 
of Charter 
School 
Host District 
Low-Income 
Composition of 
Host District 
Difference in Low-
Income 
Composition of 
Charter School and 
Host District 
Academy of 
Dover 
83% Capital 57% -26% 
Campus 
Community 
33% Capital 57% 24% 
Charter School 
of Wilmington 
0% Red Clay 43% 43% 
Delaware 
College Prep 
69% Red Clay 43% -26% 
Delaware 
Military 
19% Red Clay 43% 24% 
East Side Charter 88% Colonial 57% -31% 
Family 
Foundations 
27% Colonial 57% 30% 
Kuumba 
Academy 
76% Christina 55% -21% 
MOT Charter 7% Appoquinimink 18% 11% 
Moyer Academy 91% Brandywine 38% -53% 
Newark Charter 15% Christina 55% 40% 
Odyssey Charter 21% Red Clay 43% 22% 
Pencader High 31% Colonial 57% 26% 
Positive 
Outcomes 
40% Caesar Rodney 37% -3% 
Prestige 
Academy 
68% Christina 55% -13% 
Providence 
Creek Academy 
38% Smyrna 27% -11% 
Sussex Academy 12% Indian River 49% 37% 
Thomas Edison 
Charter 
93% Brandywine 38% -55% 
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Appendix L 
School Pairing Example: Red Clay District 
 
Table L1 
Racial Compositions by Grade for Two Schools in Red Clay District in 2010 
School 
Percentage and Number of 
Minorities 
Grade 
Percentage and Number 
of Minorities by Grade 
Forest Oak Elementary 
24% 
(126 out of 527) 
K 
19% 
(17 out of 89) 
1 
24% 
(21 out of 87) 
2 
25% 
(21 out of 85) 
3 
32% 
(27 out of 85) 
4 
21% 
(21 out of 102) 
5 
24% 
(19 out of 79) 
Anna P. Mote Elementary 
77% 
(400 out of 518) 
K 
77% 
(87 out of 113) 
1 
76% 
(81 out of 106) 
2 
82% 
(71 out of 87) 
3 
72% 
(49 out of 68) 
4 
73% 
(55 out of 75) 
5 
83% 
(57 out of 69) 
  
Table L2 
Racial Compositions of Proposed New Schools in Red Clay District after Grade Reconfiguration 
School 
Percentage and Number of 
Minorities 
Grade 
Percentage and Number 
of Minorities by Grade 
Forest Oak Elementary 
53% 
(298 out of 567) 
K 
51% 
(104 out of 202) 
1 
53% 
(102 out of 193) 
2 
53% 
(92 out of 172) 
Anna P. Mote Elementary 
47% 
(228 out of 478) 
3 
50% 
(76 out of 153) 
4 
43% 
(76 out of 177) 
5 
51% 
(76 out of 148) 
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 Appendix M 
 
Table M1 
Percentage of Minority Teachers and Students in Delaware Charter Schools, 2010-2011 
Charter School 
Minority Composition of 
Teachers 
Minority Composition of 
Students 
Academy of Dover 
25% 
(4 out of 16)  
86% 
Campus Community 
21% 
(8 out of 39)  
39% 
Charter School of Wilmington 
9% 
(4 out of 46)  
9% 
Delaware College Prep 
38% 
(5 out of 13)  
100% 
Delaware Military 
4% 
(1 out of 25)  
16% 
East Side Charter 
35% 
(11 out of 31)  
100% 
Family Foundation 
48% 
(16 out of 33)  
95% 
Kuumba Academy 
55% 
(11 out of 20) 
100% 
MOT Charter 
11% 
(4 out of 35)  
16% 
Moyer Academy 
22% 
(2 out of 9) 
100% 
Newark Charter 
4% 
(3 out of 69)  
21% 
Odyssey Charter 
0% 
(0 out of 35)  
26% 
Pencader High 
9% 
(3 out of 34)  
60% 
Positive Outcomes 
0% 
(0 out of 13) 
26% 
Prestige Academy 
63% 
(10 out of 16) 
99% 
Providence Creek Academy 
8% 
(3 out of 40) 
33% 
Sussex Academy 
0% 
(0 out of 16) 
9% 
Thomas Edison Charter 
53% 
(25 out of 47) 
99% 
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Appendix N 
 
Table N1 
Teacher Qualifications by Delaware Charter School, 2010-2011 
Charter School 
% of Teachers with 
10 Years or More of 
Teaching Experience 
% of Teachers 
with Master‘s 
Degrees or Higher 
Academy of Dover 31% 17% 
Campus Community 32% 33% 
Charter School of Wilmington 64% 52% 
Delaware College Prep 8% 14% 
Delaware Military 44% 25% 
East Side Charter 15% 26% 
Family Foundation 15% 26% 
Kuumba Academy 15% 20% 
MOT Charter 26% 37% 
Moyer Academy 11% 31% 
Newark Charter 45% 59% 
Odyssey Charter 12% 46% 
Pencader High 21% 24% 
Positive Outcomes 38% 44% 
Prestige Academy 6% 32% 
Providence Creek Academy 14% 18% 
Sussex Academy 87% 83% 
Thomas Edison Charter 15% 24% 
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Appendix O 
 
Table O1 
Charter School Usage Nationally of Potentially Exclusionary Admission Criteria, 2001-2002 
Admission Criterion Percentage of Schools (n=477) 
Parent/Student Contracts 37 
Personal Interviews 33 
Academic Records 20 
Recommendations 18 
Standardized Achievement Tests 8 
Race 7 
Admissions Tests 5 
(Finnigan et al., 2004) 
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Appendix P 
 
Table P1 
Achievement-Related Requirements of Charter School Enrollment Applications 
Application Requirements relating to 
Achievement of Students 
Charter Schools 
Previous report card/grades 
Charter School of Wilmington; East Side Charter; 
Kuumba Academy; Pencader; Positive Outcomes 
Previous report cards/grades – but not 
required until after acceptance 
Campus Community; MOT Charter 
Currently passing courses Delaware Military Academy 
Placement test Charter School of Wilmington 
DSTP scores (or other applicable exam) 
Kuumba Academy; MOT Charter (but explicitly 
says they are for the purpose of placement); 
Pencader 
Teacher recommendations/referrals 
Charter School of Wilmington; Pencader; Positive 
Outcomes (for reading and math) 
Number of math/science honors courses Charter School of Wilmington 
Math/science extra-curricular activities Charter School of Wilmington 
Essay Charter School of Wilmington 
Identification of SPED 
Odyssey Charter; Positive Outcomes; Providence 
Creek; Sussex Academy 
Identification of ESL Providence Creek 
Identification of Gifted Providence Creek 
Parental involvement 
Campus Community (requires contract); East Side 
(requires contract); Sussex Academy 
Authorize the access to performance 
indicators (e.g., grades, test data, and 
special education information) 
Delaware Military Academy; Kuumba Academy; 
Odyssey Charter; Positive Outcomes 
 
 
 
 
 
  
 
 
 
